
No. 13-1750 

United States Court of Appeals for the First Circuit 

__________________ 

FRIENDS OF MERRYMEETING BAY and ENVIRONMENT MAINE, 
Plaintiffs-Appellants, 

 
v. 
 

MERIMIL LIMITED PARTNERSHIP, FPL ENERGY MAINE HYDRO 
LLC, and BROOKFIELD RENEWABLE SERVICES MAINE LLC, 

Defendants-Appellees, 
 

NEXTERA ENERGY RESOURCES LLC and NEXTERA ENERGY MAINE 
OPERATING SERVICES LLC, 

Defendants. 
__________________ 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE  
DISTRICT OF MAINE 
__________________ 

BRIEF OF APPELLANTS 
__________________ 

 
Charles C. Caldart (Bar No. 1095229) 
National Environmental Law Center 
1402 Third Ave., Suite 715 
Seattle, WA 98101 
(206) 568-2853 
cccnelc@aol.com  
 

Bruce M. Merrill (Bar No. 42682) 
225 Commercial Street, Suite 501 
Portland, ME 04101 
(207) 775-3333 
mainelaw@naine.rr.com 
 

David A. Nicholas (Bar No. 14876) 
20 Whitney Road 
Newton, MA 02460 
(617) 964-1548 
dnicholas@verizon.net  
 

Joshua R. Kratka (Bar No. 90605) 
National Environmental Law Center 
44 Winter Street, 4th Floor 
Boston, MA 02108 
(617) 747-4333 
josh.kratka@verizon.net  

Counsel for Appellants  

Case: 13-1750     Document: 00116580058     Page: 1      Date Filed: 09/09/2013      Entry ID: 5762210



L�
 

CORPORATE DISCLOSURE STATEMENT 

$SSHOODQWV�)ULHQGV�RI�0HUU\PHHWLQJ�%D\�DQG�(QYLURQPHQW�0DLQH�DUH�

QRQSURILW�FRUSRUDWLRQV�WKDW�KDYH�QRW�LVVXHG�VKDUHV�RI�VWRFN�WR�WKH�SXEOLF�DQG�KDYH�

QR�FRUSRUDWH�SDUHQW� 

/s/ Charles C. Caldart 
&KDUOHV�&��&DOGDUW��%DU�1R�����������
1DWLRQDO�(QYLURQPHQWDO�/DZ�&HQWHU�
�����7KLUG�$YHQXH��6XLWH�����
6HDWWOH��:DVKLQJWRQ�������
FFFQHOF#DRO�FRP�

$WWRUQH\�IRU�3ODLQWLIIV�$SSHOODQWV 

Case: 13-1750     Document: 00116580058     Page: 2      Date Filed: 09/09/2013      Entry ID: 5762210

mailto:cccnelc@aol.com


LL 
 

TABLE OF CONTENTS 
 

&25325$7(�',6&/2685(�67$7(0(17�
�

L�

7$%/(�2)�&217(176�
�

LL�

7$%/(�2)�$87+25,7,(6�
�

LY�

5($6216�:+<�25$/�$5*80(17�6+28/'�%(�+($5'�
�

L[�

-85,6',&7,21$/�67$7(0(17�
�

��

,668(6�35(6(17('�
�

��

67$7(0(17�2)�7+(�&$6(�
�

��

3ODLQWLIIV¶�&ODLPV�
�

��

7KH�&URVV�0RWLRQV�IRU�6XPPDU\�-XGJPHQW�2Q�7KH�&:$�&ODLP�
�

��

67$7(0(17�2)�)$&76�
�

���

$GXOW�$WODQWLF�6DOPRQ�$QG�$PHULFDQ�6KDG�,Q�7KH�.HQQHEHF�5LYHU�
 

���

7KH�/RFNZRRG��6KDZPXW��DQG�:HVWRQ�+\GURHOHFWULF�3URMHFWV�
 

���

'RZQVWUHDP�)LVK�3DVVDJH�DW�WKH�3URMHFWV�*HQHUDOO\�
 

���

'RZQVWUHDP�)LVK�3DVVDJH�DW�WKH�:HVWRQ�3URMHFW�
�

���

'RZQVWUHDP�)LVK�3DVVDJH�DW�WKH�6KDZPXW�3URMHFW�
�

���

'RZQVWUHDP�)LVK�3DVVDJH�DW�WKH�/RFNZRRG�3URMHFW�
�

���

7KH�&OHDQ�:DWHU�$FW�:DWHU�4XDOLW\�&HUWLILFDWLRQV�
�

���

3ODLQWLIIV¶�&OHDQ�:DWHU�$FW�&ODLP�
�

���

6800$5<�2)�$5*80(17�
�

���

Case: 13-1750     Document: 00116580058     Page: 3      Date Filed: 09/09/2013      Entry ID: 5762210



LLL 
 

$5*80(17�
�

���

,� 67$1'$5'�2)�5(9,(:�
�

���

,,� 7+(�',675,&7�&2857�(55('�,1�*5$17,1*�
'()(1'$176¶�027,21�)25�6800$5<�-8'*0(17�%<�
58/,1*�7+$7�7+(�.12:,1*�$&76�2)�'()(1'$176�
72�(1$%/(�785%,1(�3$66$*(�$5(�³127�*(50$1(´�
72�7+(�48(67,21�2)�:+(7+(5�'()(1'$176�
³'(6,5(´�72�3$66�$'8/7�6$/021�$1'�6+$'�
7+528*+�7+(,5�785%,1(6�
�

���

$� $�3DUW\¶V�³'HVLUH´�,V�0HDVXUHG�%\�WKH�3DUW\¶V�2EMHFWLYH�
0DQLIHVWDWLRQV�RI�'HVLUH��DQG�1RW�%\�,WV�3URIHVVLRQV�RI�
'HVLUH�
�

���

%� 7KH�'LVWULFW�&RXUW¶V�5HIXVDO�WR�&RQVLGHU�2EMHFWLYH�(YLGHQFH�
RI�'HIHQGDQWV¶�³'HVLUH´�5HJDUGLQJ�7XUELQH�3DVVDJH�,V�
,QFRQVLVWHQW�ZLWK�WKH�/DQJXDJH��6WUXFWXUH��DQG�3XUSRVH�RI�WKH�
:DWHU�4XDOLW\�&HUWLILFDWLRQV�DQG�WKH�.+'*�$JUHHPHQW�
�

���

&� 7KH�8QGLVSXWHG�)DFWV�LQ�WKH�5HFRUG�3UHYHQW�WKH�,VVXDQFH�RI�
6XPPDU\�-XGJPHQW�IRU�'HIHQGDQWV�
�

���

,,,� 3/$,17,))6�$5(�(17,7/('�72�6800$5<�-8'*0(17�
$6�$�0$77(5�2)�/$:�
�

���

&21&/86,21�
�

���

&(57,),&$7(�2)�&203/,$1&(�:,7+�58/(����D��
�

���

&(57,),&$7(�2)�6(59,&(�
�

���

$1�$''(1'80�)2//2:6�7+(�&(57,),&$7(�2)�6(59,&(�
�

�

�

Case: 13-1750     Document: 00116580058     Page: 4      Date Filed: 09/09/2013      Entry ID: 5762210



iv 
 

TABLE OF AUTHORITIES 
 

CASES 
 
Alliance of Auto. Mfrs.  v. Gwadosky, 430 F.3d 30 (1st Cir. 

2005) 
 

36 

Am. Rivers, Inc. v. Federal Energy Regulatory Comm’n, 
129 F.3d 99 (2nd Cir. 1997) 

 

29 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986) 
 

36 

Arkansas v. Oklahoma, 503 U.S. 91 (1992) 
 

27 

Aucella v. Town of Winslow, 583 A.2d 215 (Me. 1990)  
 

40 

AUSA Life Ins. Co. v. Ernst and Young, 206 F.3d 202 (2d 
Cir. 2000) 

 

42 

Bangor Hydro-Electric Co. v. Bd. of Envtl. Prot., 595 A.2d 
438 (Me. 1991) 

 

28 

Burlington Northern & Santa Fe Ry. Co. v. United States, 
556 U.S. 599 (2009) 

 

43 

Carr v. Alta Verde Indus., Inc., 931 F.2d 1055 (5th Cir. 
1991) 

 

1 

Celotex Corp. v. Catrett, 477 U.S. 317 (1986) 
 

36 

Chesapeake Bay Found., Inc. v. Gwaltney of Smithfield, 
Ltd., 844 F.2d 170 (4th Cir. 1988) 

 

1 

Coalition for a Sustainable Delta v. Fed. Emergency Mgmt. 
Agency, 812 F. Supp. 2d 1089 (E.D. Cal. 2011) 

 

16-17, 19, 25 

Cochran v. Quest Software, Inc., 328 F.3d 1 (1st Cir. 2003) 
 

36 

De Leon-Reynoso v. Ashcroft, 293 F.3d 633 (3d Cir. 2002) 
 

40 

Case: 13-1750     Document: 00116580058     Page: 5      Date Filed: 09/09/2013      Entry ID: 5762210



v 
 

Decker v. Nw. Env. Def. Ctr., 133 S. Ct. 1326 (2013) 
 

1 

Friends of Merrymeeting Bay v. Olsen, 839 F. Supp. 2d 366, 
(D. Me. 2012) 

 

26, 27, 28 

Gagnon v. Coombs, 39 Mass. App. Ct. 144, 654 N.E.2d 54 
(Mass. App. 1995) 

 

42 

Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found., 
Inc., 484 U.S. 49 (1987) 

 

1 

Kosilek v. Spencer, 899 F. Supp. 2d 190 (D. Mass. 2012) 
 

40 

Leavitt v. Corr. Med. Serv., Inc., 645 F.3d 484 (1st Cir. 
2011) 

 

42 

Natural Res. Def. Council, Inc. v. County of Los Angeles, --
- F.3d ---, 2013 WL 4017155 (9th Cir. 2013) 

 

37-38, 45 

Natural Res. Def. Council v. Texaco Ref. & Mktg., Inc., 2 
F.3d 493 (3rd Cir. 1993) 

 

1 

Ne. Ins. Group v. Leonard, 1998 Me. Super. LEXIS 16 
(Cumberland County January 20, 1998) 

 

41 

Nereida-Gonzalez v. Tirado–Delgado, 990 F.2d 701 (1st 
Cir. 1993) 

 

36 

OfficeMax v. Levesque, 658 F.3d 94 (1st Cir. 2011) 
 

44-45 

OneBeacon Am. Ins. Co. v. Commercial Union Assur. Co. 
of Canada, 684 F.3d 237 (1st Cir. 2012) 

 

35 

Oregon Natural Desert Ass’n v. Dombeck, 172 F.3d 1092 
(9th Cir. 1998) 

 

29 

PUD No. 1 of Jefferson County v. Washington Dep’t of 
Ecology, 511 U.S. 700 (1994) 

 
 

29 

Case: 13-1750     Document: 00116580058     Page: 6      Date Filed: 09/09/2013      Entry ID: 5762210



vi 
 

S.D. Warren Co. v. Maine Bd. of Envtl. Prot., 547 U.S. 370 
(2006) 

 

28, 29, 30 

S.D. Warren Co. v. Maine Dep’t of Envtl. Prot., 2004 Me. 
Super. LEXIS 115 (Cumberland County May 4, 
2004), aff’d, 2005 Me. 27, 868 A.2d 210 (Me. 2005), 
aff’d, 547 U.S. 370 (2006)  

 

28 

Santoni v. Potter, 369 F.3d 594 (1st Cir. 2004) 
 

36 

Save Our Sebasticook, Inc. v. Bd. of Envtl. Prot., 2007 Me. 
102, 928 A.2d 736 (Me. 2007) 

 

28 

Scott Elliot Smith, LPA v. Travelers Casualty Ins. Co., 2012 
U.S. Dist. LEXIS 68181 (S.D. Ohio, May 16, 2012) 

 

41 

Sierra Club v. Chevron U.S.A., Inc., 834 F.2d 1517 (9th Cir. 
1987) 

 

1 

Sierra Club v. Union Oil Co. of California, 853 F.2d 667 
(9th Cir. 1988) 

 

1 

Sofar v. Johnston , 237 F.3d 411 (5th Cir. 2000) 
 

41 

State of Maine v. Lemay, 2012 Me. 86, 46 A.3d 1113 (Me. 
2012) 

 

41 

Stone v. Perry, 60 Me. 48 (1872) 
 

40 

Taylor v. Bd. of Educ. of City School Dist. of New 
Rochelle, 191 F. Supp. 181 (S.D.N.Y. 1961) 

 

41 

United States v. Gen. Elec. Co., 670 F.3d 377 (1st Cir. 
2012) 

  

34, 42, 43 

United States v. Sherman, 551 F.3d 45 (1st Cir. 2008) 
 

40 

United States v. Vavlitis, 9 F.3d 206 (1st Cir. 1993) 
 

40 

United States v. Weitzenhoff, 35 F.3d 1275 (9th Cir. 1993) 37 

Case: 13-1750     Document: 00116580058     Page: 7      Date Filed: 09/09/2013      Entry ID: 5762210



vii 
 

 
U.S. Pub. Interest Research Group v. Atl. Salmon of Maine, 

LLC, 339 F.3d 23 (1st Cir. 2003) 
 

1 

Washington v. Davis, 426 U.S. 229 (1976) 
 
 

40 

STATUTES 
 
16 U.S.C. § 1536(o)(2) 
 

5 

16 U.S.C. § 1538(a) 
 

4 

16 U.S.C. § 1539(g) 
 

5 

16 U.S.C. § 1540(g) 
 

1 

28 U.S.C. § 1291 
 

2 

28 U.S.C. § 1331 
 

1 

33 U.S.C. § 1251(a) 
 

26 

33 U.S.C. § 1251(a)(2) 
 

26 

33 U.S.C. § 1313(a)(3)(C) 
 

26 

33 U.S.C. § 1313(b)(1) 
 

26 

33 U.S.C. § 1313(c) 
 

27 

33 U.S.C. § 1313(c)(2)(A) 
 

26 

33 U.S.C. § 1341 
 

5 

33 U.S.C. § 1341(a) 
 

29 

33 U.S.C. § 1341(d) 
 

30 

33 U.S.C. § 1365(a) 1, 29 

Case: 13-1750     Document: 00116580058     Page: 8      Date Filed: 09/09/2013      Entry ID: 5762210



viii 
 

 
33 U.S.C. § 1365(f)(5) 
 

1, 29 

38 M.R.S.A. § 464(1) 
 

26-27 

38 M.R.S.A. § 464(2) 
 

26-27 

38 M.R.S.A. § 465.3.A 
 

27 

38 M.R.S.A. § 465.4.A 
 

27 

38 M.R.S.A. § 466(11) 
 

27 

38 M.R.S.A. § 467.4A(9) 
 

27 

38 M.R.S.A. § 467.4A(10) 
 

27 

38 M.R.S.A. § 467.4A(10-A) 
 

27 

38 M.R.S.A. § 467.4A(10-A)(a) 
 

27 

 
REGULATIONS 
 
40 C.F.R. § 131.2 
 

26 

40 C.F.R. § 131.3(i) 26 
 
 
RULES 
 
Fed. R. Civ. P. 56(a) 36 

 
Fed. R. Evid. 801(d)(2) 16, 19, 25 
 

Case: 13-1750     Document: 00116580058     Page: 9      Date Filed: 09/09/2013      Entry ID: 5762210



L[ 
 

REASONS WHY ORAL ARGUMENT SHOULD BE HEARD 

3XUVXDQW�WR�/RFDO�5XOH�RI�$SSHOODWH�3URFHGXUH������D���$SSHOODQWV�)ULHQGV�

RI�0HUU\PHHWLQJ�%D\�DQG�(QYLURQPHQW�0DLQH�UHTXHVW�RUDO�DUJXPHQW�RQ�WKLV�

PDWWHU���%HFDXVH�UHVROXWLRQ�RI�WKLV�DSSHDO�WXUQV�RQ�FRQVLGHUDWLRQ�RI�IDFWV�DGPLWWHG�

LQWR�WKH�VXPPDU\�MXGJPHQW�UHFRUG�WKDW�WKH�'LVWULFW�&RXUW�IDLOHG�WR�DQDO\]H��RUDO�

DUJXPHQW�ZLOO�HQDEOH�WKH�SDUWLHV�WR�IXOO\�DUJXH�WKH�UHOHYDQW�IDFWXDO�UHFRUG���,Q�

DGGLWLRQ��RUDO�DUJXPHQW�ZLOO�SURYLGH�DQ�RSSRUWXQLW\�IRU�WKH�SDUWLHV�WR�IRFXV�RQ��DQG�

UHVSRQG�WR��WKH�IDFWXDO�DQG�OHJDO�LVVXHV�RI�JUHDWHVW�FRQFHUQ�WR�WKH�&RXUW��
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JURISDICTIONAL STATEMENT 

3ODLQWLIIV�$SSHOODQWV��³3ODLQWLIIV´��EURXJKW�D�&OHDQ�:DWHU�$FW��³&:$´��

FLWL]HQ�HQIRUFHPHQW�VXLW�DJDLQVW�'HIHQGDQWV�$SSHOOHHV�DQG�WKHLU�SUHGHFHVVRUV�LQ�

LQWHUHVW��FROOHFWLYHO\��³'HIHQGDQWV´��IRU�YLRODWLQJ�WKH�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�

JRYHUQLQJ�WKH�RSHUDWLRQ�RI�'HIHQGDQWV¶�:HVWRQ��6KDZPXW��DQG�/RFNZRRG�

K\GURHOHFWULF�SURMHFWV�RQ�WKH�.HQQHEHF�5LYHU�LQ�0DLQH���7KH�'LVWULFW�&RXUW�KDG�

MXULVGLFWLRQ�RYHU�WKLV�PDWWHU�SXUVXDQW�WR����8�6�&���������D��DQG��I������DXWKRUL]LQJ�

FLWL]HQV�WR�HQIRUFH�&OHDQ�:DWHU�$FW�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�LQ�GLVWULFW�FRXUW��

DQG����8�6�&����������IHGHUDO�TXHVWLRQ�MXULVGLFWLRQ�����,Q�WKH�VDPH�FDVH��3ODLQWLIIV�

DOVR�DVVHUWHG�DQ�(QGDQJHUHG�6SHFLHV�$FW��³(6$´��FODLP�SXUVXDQW�WR����8�6�&����

�����J���EXW�WKDW�FODLP�LV�QRW�DW�LVVXH�RQ�WKLV�DSSHDO��
                                                           
��7KH�IHGHUDO�FRXUWV�KDYH�MXULVGLFWLRQ�XQGHU�WKH�&:$�FLWL]HQ�VXLW�SURYLVLRQ�WR�
DGMXGLFDWH�YLRODWLRQV�DOOHJHG�WR�EH�³RQJRLQJ´��i.e.�³FRQWLQXRXV�RU�LQWHUPLWWHQW´��DW�
WKH�WLPH�VXLW�LV�ILOHG��*ZDOWQH\�RI�6PLWKILHOG��/WG��Y��&KHVDSHDNH�%D\�)RXQG���,QF���
����8�6������������������9LRODWLRQV�DUH�FRQVLGHUHG�³RQJRLQJ´�XQOHVV�WKH�XQGHUO\LQJ�
FDXVHV�RI�WKH�YLRODWLRQ�KDYH�EHHQ�³FRPSOHWHO\�HUDGLFDWHG´�SULRU�WR�WKH�
FRPPHQFHPHQW�RI�WKH�FLWL]HQ�VXLW��&KHVDSHDNH�%D\�)RXQG���,QF��Y��*ZDOWQH\�RI�
6PLWKILHOG��/WG�,�����)��G������������WK�&LU���������6LHUUD�&OXE�Y��8QLRQ�2LO�&R��
RI�&DOLIRUQLD������)��G������������WK�&LU����������/LDELOLW\�DWWDFKHV�XSRQ�WKH�
FLWL]HQ�SODLQWLII¶V�SURRI�RI�VXFK�YLRODWLRQV��1DWXUDO�5HV��'HI��&RXQFLO�Y��7H[DFR�
5HI��	�0NWJ���,QF�����)��G������������UG�&LU���������&DUU�Y��$OWD�9HUGH�,QGXV���
,QF�������)��G��������������WK�&LU���������DQG�H[WHQGV�WR�DOO�VLPLODUO\�SURYHQ�SUH��
DQG�SRVW�FRPSODLQW�YLRODWLRQV��6LHUUD�&OXE�Y��8QLRQ�2LO������)��G�DW������VXEMHFW�WR�
WKH�ILYH�\HDU�IHGHUDO�VWDWXWH�RI�OLPLWDWLRQV��6LHUUD�&OXE�Y��&KHYURQ�8�6�$���,QF�������
)��G�����������������WK�&LU�������. �2QFH�MXULVGLFWLRQ�KDV�EHHQ�HVWDEOLVKHG��SRVW�
ILOLQJ�HYHQWV�GR�QRW�PRRW�D�&:$�FLWL]HQ�VXLW�XQOHVV�WKHUH�LV�QR�UHOLHI�WKH�FRXUW�
FRXOG�RUGHU�WR�DGGUHVV�WKH�HIIHFWV�RI�WKH�YLRODWLRQV�HVWDEOLVKHG�E\�WKH�SODLQWLII���
'HFNHU�Y��1Z��(QY��'HI��&WU�������6��&W���������������������8�6��3XE��,QWHUHVW�
5HVHDUFK�*URXS�Y��$WO��6DOPRQ�RI�0DLQH��//&������)��G�������������VW�&LU���������
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7KLV�LV�DQ�DSSHDO�IURP�WKH�'LVWULFW�&RXUW¶V�-DQXDU\�����������2UGHU�RQ�&URVV�

0RWLRQV�IRU�6XPPDU\�-XGJPHQW��³6-�2UGHU´���6LQJDO��-���GHQ\LQJ�3ODLQWLIIV¶�

PRWLRQ�IRU�VXPPDU\�MXGJPHQW�RQ�OLDELOLW\�RQ�WKHLU�&:$�FODLP�DQG�JUDQWLQJ�

'HIHQGDQWV¶�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�RQ�WKH�&:$�FODLP���-RLQW�$SSHQGL[�

�³-�$�´�������������3ODLQWLIIV�DUH�QRW�DSSHDOLQJ�WKH�SRUWLRQ�RI�WKH�6-�2UGHU�

DGGUHVVLQJ�WKHLU�(6$�FODLP����$IWHU�WKH�SDUWLHV�UHVROYHG�WKH�(6$�FODLP��WKH�'LVWULFW�

&RXUW�HQWHUHG�MXGJPHQW�IRU�'HIHQGDQWV�RQ�-XQH�����������-�$������������3ODLQWLIIV�

WLPHO\�ILOHG�WKLV�DSSHDO�RQ�-XQH������������-�$������������7KLV�&RXUW�KDV�

MXULVGLFWLRQ�RYHU�WKLV�DSSHDO�SXUVXDQW�WR����8�6�&�����������7KH�-XGJPHQW�GLVSRVHG�

RI�3ODLQWLIIV¶�FODLPV�LQ�WKHLU�HQWLUHW\��DQG�WKH�6-�2UGHU�LV�DQ�DSSHDODEOH�ILQDO�RUGHU��

ISSUES PRESENTED 

7KH�&OHDQ�:DWHU�$FW�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�JRYHUQLQJ�RSHUDWLRQ�RI�

'HIHQGDQWV¶�.HQQHEHF�5LYHU�K\GURHOHFWULF�GDPV�SURYLGH���³,Q�WKH�HYHQW�WKDW�DGXOW�

VKDG�DQG�RU�$WODQWLF�VDOPRQ�EHJLQ�WR�LQKDELW�WKH�LPSRXQGPHQW�DERYH�WKH�«�

SURMHFW��DQG�WR�WKH�H[WHQW�WKH�OLFHQVHH�GHVLUHV�WR�DFKLHYH�LQWHULP�GRZQVWUHDP�

SDVVDJH�RI�RXW�PLJUDWLQJ�DGXOW�$WODQWLF�VDOPRQ�DQG�RU�DGXOW�VKDG�E\�PHDQV�RI�

SDVVDJH�WKURXJK�WXUELQH�V���OLFHQVHH�PXVW�ILUVW�GHPRQVWUDWH�WKURXJK�VLWH�VSHFLILF�

TXDQWLWDWLYH�VWXGLHV«WKDW�SDVVDJH�WKURXJK�WXUELQHV�V��ZLOO�QRW�UHVXOW�LQ�VLJQLILFDQW�

LQMXU\�DQG�RU�PRUWDOLW\«´��3ODLQWLIIV�EURXJKW�D�FLWL]HQ�VXLW�XQGHU�WKH�&:$��

FODLPLQJ�WKDW�'HIHQGDQWV�YLRODWHG�WKLV�SURYLVLRQ�RI�WKHLU�ZDWHU�TXDOLW\�
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FHUWLILFDWLRQV���2Q�FURVV�PRWLRQV�IRU�VXPPDU\�MXGJPHQW��WKH�'LVWULFW�&RXUW�JUDQWHG�

VXPPDU\�MXGJPHQW�IRU�'HIHQGDQWV��UXOLQJ�WKDW�'HIHQGDQWV�GLG�QRW�³GHVLUH´�WR�SDVV�

DGXOW�VDOPRQ�RU�VKDG�WKURXJK�WKHLU�WXUELQHV��

���,Q�GHWHUPLQLQJ�ZKHWKHU�3ODLQWLIIV�UDLVHG�D�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�

UHJDUGLQJ�'HIHQGDQWV¶�³GHVLUH´�WR�XVH�WKHLU�WXUELQHV�DV�DQ�LQWHULP�SDVVDJH�URXWH��

GLG�WKH�'LVWULFW�&RXUW�HUU�E\�H[FOXGLQJ�IURP�LWV�DQDO\VLV�RI�'HIHQGDQWV¶�PRWLRQ�IRU�

VXPPDU\�MXGJPHQW�HYLGHQFH�WKDW����D��$WODQWLF�VDOPRQ�DQG�RU�VKDG�DUH�LQ�IDFW�

SDVVLQJ�WKURXJK�WKH�WXUELQHV���E��'HIHQGDQWV�NQRZ�VXFK�SDVVDJH�RFFXUV��DQG��F��

'HIHQGDQWV�KDYH�QRW�WDNHQ�VXIILFLHQW�VWHSV�WR�SUHYHQW�WKDW�SDVVDJH"�

���6KRXOG�VXPPDU\�MXGJPHQW�KDYH�EHHQ�JUDQWHG�IRU�3ODLQWLIIV�EHFDXVH�WKH\�

SUHVHQWHG�XQGLVSXWHG�HYLGHQFH�WKDW����D��DGXOW�$WODQWLF�VDOPRQ�DQG�VKDG�LQKDELW�WKH�

LPSRXQGPHQW�XSVWUHDP�RI�WKHVH�K\GURHOHFWULF�SURMHFWV���E��'HIHQGDQWV�GHVLUH�WR�

SURYLGH�GRZQVWUHDP�SDVVDJH�IRU�VRPH�RI�WKHVH�ILVK�WKURXJK�WKH�SURMHFWV¶�WXUELQHV��

DV�WKH\�DUH�DZDUH�WKDW�WKHLU�HIIRUWV�WR�GLYHUW�ILVK�DZD\�IURP�WKH�WXUELQHV�DUH�

LQDGHTXDWH�\HW�KDYH�GHFLGHG�QRW�WR�WDNH�RWKHU�PHDVXUHV��VXFK�DV�SODFLQJ�JUDWHV�LQ�

IURQW�RI�WKH�WXUELQH�LQWDNHV��RU�VKXWWLQJ�GRZQ�WKH�WXUELQHV�GXULQJ�VDOPRQ�DQG�VKDG�

PLJUDWLRQ�VHDVRQV��WR�HOLPLQDWH�WKH�WXUELQHV�DV�D�PHDQV�RI�GRZQVWUHDP�SDVVDJH�IRU�

WKHVH�ILVK��DQG��F��'HIHQGDQWV�KDYH�QRW�GHPRQVWUDWHG�WKURXJK�WKH�UHTXLUHG�VLWH�

VSHFLILF�TXDQWLWDWLYH�VWXGLHV�WKDW�WXUELQH�SDVVDJH�ZLOO�QRW�KDUP�WKHVH�ILVK"�
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STATEMENT OF THE CASE 

3ODLQWLIIV¶�&ODLPV�

'HIHQGDQWV�$SSHOOHHV�%URRNILHOG�5HQHZDEOH�6HUYLFHV�0DLQH��//&��)3/�

(QHUJ\�0DLQH�+\GUR��//&��DQG�7KH�0HULPLO�/LPLWHG�3DUWQHUVKLS��FROOHFWLYHO\��

³%URRNILHOG´��RZQ�DQG�RSHUDWH�WKH�:HVWRQ��6KDZPXW��DQG�/RFNZRRG�

K\GURHOHFWULF�SURMHFWV��FROOHFWLYHO\��WKH�³3URMHFWV´��RQ�WKH�.HQQHEHF�5LYHU�LQ�

0DLQH���3UHYLRXVO\��WKH�LQWHUHVW�LQ�WKHVH�3URMHFWV�QRZ�KHOG�E\�%URRNILHOG�

5HQHZDEOH�6HUYLFHV�0DLQH��//&��ZDV�KHOG�E\�1H[W(UD�(QHUJ\�5HVRXUFHV��//&��

DQG�1H[W(UD�(QHUJ\�0DLQH�2SHUDWLQJ�6HUYLFHV��//&��FROOHFWLYHO\��WKH�³1H[W(UD�

SDUWLHV´����

2Q�-DQXDU\�����������DIWHU�KDYLQJ�SURYLGHG�VWDWXWRU\�SUH�VXLW�QRWLFH���

3ODLQWLIIV��WZR�FRQVHUYDWLRQ�JURXSV��ILOHG�D�&RPSODLQW�DJDLQVW�WKH�1H[W(UD�SDUWLHV�

DQG�7KH�0HULPLO�/LPLWHG�3DUWQHUVKLS��³0HULPLO´��FRQWDLQLQJ�FODLPV�XQGHU�ERWK�

WKH�(6$�DQG�WKH�&:$���-�$�����������

���,Q�WKHLU�(6$�FODLP��3ODLQWLIIV�DOOHJHG�WKDW�'HIHQGDQWV¶�RSHUDWLRQ�RI�WKH�

3URMHFWV�LV�³WDNLQJ´�HQGDQJHUHG�$WODQWLF�VDOPRQ�E\�NLOOLQJ�DQG�ZRXQGLQJ�WKHP�LQ�

YLRODWLRQ�RI�WKH�WDNH�SURKLELWLRQ�RI�(6$�����D������8�6�&���������D����$�WDNH�LV�

                                                           
��'HIHQGDQWV�FRQFHGH�WKDW�3ODLQWLIIV�SURYLGHG�DGHTXDWH�SUH�VXLW�QRWLFH���-�$�����
�6WLSXODWHG�)DFWV�������-�$�������'HIHQGDQWV¶�5HVSRQVH�WR�3ODLQWLIIV¶�6WDWHPHQW�RI�
8QGLVSXWHG�0DWHULDO�)DFWV�>'RFNHW����@������������)XUWKHU��WKH�'LVWULFW�&RXUW�IRXQG�
WKDW�3ODLQWLIIV�KDYH�$UWLFOH�,,,�VWDQGLQJ�WR�EULQJ�WKLV�FDVH���-�$�����������6-�2UGHU�
DW��������
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H[FXVHG�RQO\�LI�GRQH�LQ�VWULFW�FRPSOLDQFH�ZLWK�D�IRUPDOO\�LVVXHG�,QFLGHQWDO�7DNH�

6WDWHPHQW��³,76´��SXUVXDQW�WR�6HFWLRQ���RI�WKH�(6$�RU�,QFLGHQWDO�7DNH�3HUPLW�

�³,73´��SXUVXDQW�WR�6HFWLRQ����RI�WKH�(6$�����8�6�&���������R������,76������

8�6�&���������J���,73����7KH�&RPSODLQW�DOOHJHG�WKDW�'HIHQGDQWV�KDG�REWDLQHG�

QHLWKHU�DQ�,76�QRU�DQ�,73��DQG�WKXV�ZHUH�QRW�DXWKRUL]HG�WR�WDNH�VDOPRQ��7KLV�FODLP�

LV�QRW�DW�LVVXH�LQ�WKLV�DSSHDO���

���3ODLQWLIIV¶�&:$�FODLP�FRQFHUQV�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�LVVXHG�E\�WKH�

6WDWH�RI�0DLQH�WKDW�JRYHUQ�FHUWDLQ�DVSHFWV�RI�WKH�3URMHFWV¶�RSHUDWLRQV���:DWHU�

TXDOLW\�FHUWLILFDWLRQV�DUH�LVVXHG�SXUVXDQW�WR�6HFWLRQ�����RI�WKH�&:$�����8�6�&����

�������7KH�NH\�WHUPV�RI�WKH�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�DW�LVVXH�LQ�WKLV�FDVH�ZHUH�

MRLQWO\�QHJRWLDWHG�E\�WKH�RSHUDWRUV�RI�FHUWDLQ�K\GURHOHFWULF�GDPV�RQ�WKH�.HQQHEHF�

5LYHU��LQFOXGLQJ�WKH�RSHUDWRUV�RI�WKHVH�3URMHFWV���FHUWDLQ�IHGHUDO�DQG�VWDWH�DJHQFLHV��

DQG�FHUWDLQ�RWKHU�VWDNHKROGHUV��EXW�QRW�3ODLQWLIIV��LQ������DQG�PHPRULDOL]HG�LQ�DQ�

DJUHHPHQW�NQRZQ�DV�WKH�.HQQHEHF�+\GUR�'HYHORSHUV�*URXS�$JUHHPHQW��³.+'*�

$JUHHPHQW´���ZKLFK�ZDV�WKHQ�H[SUHVVO\�LQFRUSRUDWHG�LQWR�WKH�FHUWLILFDWLRQV����

3ODLQWLIIV�DOOHJH�WKDW�WKH�'HIHQGDQWV�DUH�YLRODWLQJ�WKH�IROORZLQJ�SURYLVLRQ�RI�

WKH�FHUWLILFDWLRQV��

,17(5,0�'2:1675($0�),6+�3$66$*(��7KH�>OLFHQVHH@�VKDOO�
FRQWLQXH�DQG�ZKHUH�QHHGHG�LPSURYH�H[LVWLQJ�RSHUDWLRQDO�PHDVXUHV�WR�

                                                           
��3ODLQWLIIV�DOVR�DVVHUWHG�DQ�(6$�FODLP�DJDLQVW�D�IRXUWK�GDP�WKHQ�RZQHG�E\�WKH�
1H[W(UD�SDUWLHV��WKDW�FODLP�LV�DOVR�QRW�DW�LVVXH�LQ�WKLV�DSSHDO��
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GLPLQLVK�HQWUDLQPHQW>�@��DOORZ�GRZQVWUHDP�SDVVDJH��DQG�HOLPLQDWH�
VLJQLILFDQW�LQMXU\�WR�RXW�PLJUDWLQJ�DQDGURPRXV�ILVK�LQ�DFFRUGDQFH�
ZLWK�WKH�WHUPV�RI�WKH�.+'*�6HWWOHPHQW�$JUHHPHQW>��ZKLFK�SURYLGHV��
LQ�SHUWLQHQW�SDUW��DV�IROORZV�@ 
�
,Q�WKH�HYHQW�WKDW�DGXOW�VKDG�DQG�RU�$WODQWLF�VDOPRQ�EHJLQ�WR�LQKDELW�WKH�
LPSRXQGPHQW�DERYH�WKH�«�SURMHFW��DQG�WR�WKH�H[WHQW�WKDW�OLFHQVHH�
>'HIHQGDQWV@�GHVLUHV�WR�DFKLHYH�LQWHULP�GRZQVWUHDP�SDVVDJH�RI�
RXWPLJUDWLQJ�DGXOW�$WODQWLF�VDOPRQ�DQG�RU�DGXOW�VKDG�E\�PHDQV�RI�
SDVVDJH�WKURXJK�WXUELQH�V���OLFHQVHH�PXVW�ILUVW�GHPRQVWUDWH�WKURXJK�
VLWH�VSHFLILF�TXDQWLWDWLYH�VWXGLHV«WKDW�SDVVDJH�WKURXJK�WXUELQH�V��ZLOO�
QRW�UHVXOW�LQ�VLJQLILFDQW�LQMXU\�DQG�RU�PRUWDOLW\��LPPHGLDWH�RU�
GHOD\HG���
�

-�$�������6)���������������

� 2Q�0DUFK�����������WKH�1H[W(UD�SDUWLHV�DQG�0HULPLO�ILOHG�D�0RWLRQ�WR�

'LVPLVV�RU�LQ�WKH�$OWHUQDWLYH�WR�6WD\��'RFNHW�������2Q�0D\�����������DIWHU�KDYLQJ�

SURYLGHG�VWDWXWRU\�SUH�VXLW�QRWLFH�WR�)3/�(QHUJ\�0DLQH�+\GUR��//&���³)3/�

(QHUJ\´���3ODLQWLIIV�ILOHG�DQ�$PHQGHG�&RPSODLQW�DGGLQJ�)3/�(QHUJ\�DV�D�

GHIHQGDQW���-�$����������)3/�(QHUJ\�WKHQ�ILOHG�LWV�RZQ�0RWLRQ�WR�'LVPLVV�RU�LQ�WKH�

$OWHUQDWLYH�WR�6WD\�RQ�0D\�����������'RFNHW�������7KH�'LVWULFW�&RXUW�GHQLHG�ERWK�

                                                           
��³(QWUDLQPHQW´�LV�DQRWKHU�WHUP�IRU�WKH�GRZQVWUHDP�SDVVDJH�RI�ILVK�WKURXJK�
K\GURHOHFWULF�WXUELQHV��
��7KH�SDUWLHV�KDYH�VWLSXODWHG�WKDW�WKLV�ODQJXDJH�LQFRUSRUDWLQJ�WKH�.+'*�
$JUHHPHQW�DSSHDUV��LQ�LGHQWLFDO�IDVKLRQ��LQ�HDFK�3URMHFW¶V�ZDWHU�TXDOLW\�
FHUWLILFDWLRQ��DQG�LV�ELQGLQJ�RQ�WKH�/LFHQVHH���-�$�������6)������������7KH�SDUWLHV�
DOVR�SODFHG�WKH�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�IRU�WKH�:HVWRQ�DQG�/RFNZRRG�3URMHFWV�
LQWR�WKH�MRLQW�VXPPDU\�MXGJPHQW�UHFRUG��WKHVH�FDQ�EH�IRXQG�LQ�WKH�-RLQW�$SSHQGL[�
DW���������DQG����������DQG�UHOHYDQW�SRUWLRQV�WKHUHRI�DUH�LQ�WKH�DGGHQGXP�WR�WKLV�
EULHI���7KH�IXOO�.+'*�$JUHHPHQW�LV�DOVR�LQ�WKH�-RLQW�$SSHQGL[��DW����������DQG�
UHOHYDQW�SRUWLRQV�WKHUHRI�DUH�LQ�WKH�DGGHQGXP�WR�WKLV�EULHI��
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PRWLRQV�RQ�6HSWHPEHU����������'RFNHW�������7KHUHDIWHU��RQ�6HSWHPEHU�����������

WKH�IRXU�GHIHQGDQWV�ILOHG�D�VLQJOH�$QVZHU���-�$���������

7KH�&URVV�0RWLRQV�)RU�6XPPDU\�-XGJPHQW��

7KH�SDUWLHV�ILOHG�FURVV�PRWLRQV�IRU�VXPPDU\�MXGJPHQW�RQ�DOO�FODLPV���$�MRLQW�

UHFRUG��'RFNHW�(QWULHV������������DQG������LQFOXGLQJ�6WLSXODWLRQV�RI�)DFW��³6)´��

�-�$�����������ZDV�VXEPLWWHG�ZLWK�WKH�PRWLRQV����

:LWK�UHJDUG�WR�WKH�&OHDQ�:DWHU�$FW�FODLP��3ODLQWLIIV�DUJXHG�WKDW�'HIHQGDQWV�

DUH�YLRODWLQJ�WKH�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�DW�WKH�3URMHFWV�EHFDXVH������'HIHQGDQWV�

DGPLW�WKDW�DGXOW�$WODQWLF�VDOPRQ�DQG�RU�$PHULFDQ�VKDG�LQKDELW�WKH�LPSRXQGPHQW�

XSVWUHDP�RI�WKH�3URMHFWV�GXULQJ�PLJUDWLRQ�VHDVRQV������'HIHQGDQWV�DGPLW�WKDW�WKH\�

SURYLGH�GRZQVWUHDP�SDVVDJH�IRU�WKHVH�ILVK�WKURXJK�WKH�3URMHFWV¶�WXUELQHV������

'HIHQGDQWV�DUH�DZDUH�WKDW�WKH�V\VWHPV�WR�GLYHUW�ILVK�DZD\�IURP�WKH�WXUELQHV�DW�WKH�

3URMHFWV�DUH�RQO\�SDUWLDOO\�VXFFHVVIXO��\HW�'HIHQGDQWV�KDYH�GHFLGHG�QRW�WR�WDNH�

PHDVXUHV��VXFK�DV�SODFLQJ�JUDWHV�LQ�IURQW�RI�WKH�WXUELQH�LQWDNHV��RU�VKXWWLQJ�RII�WKH�

WXUELQHV�GXULQJ�PLJUDWLRQ�VHDVRQ��WR�HOLPLQDWH�WKH�WXUELQHV�DV�D�PHDQV�RI�

GRZQVWUHDP�SDVVDJH�IRU�WKHVH�ILVK��DQG�����'HIHQGDQWV�DGPLW�WKDW�WKH\�KDYH�QRW�

SHUIRUPHG�WKH�UHTXLUHG�VLWH�VSHFLILF�TXDQWLWDWLYH�VWXGLHV�DQG�KDYH�QRW�GHPRQVWUDWHG�

WKDW�WXUELQH�SDVVDJH�ZLOO�QRW�FDXVH�VLJQLILFDQW�KDUP�WR�WKHVH�ILVK���3ODLQWLIIV¶�

0RWLRQ�IRU�3DUWLDO�6XPPDU\�-XGJPHQW��'RFNHW�����DW���������'HIHQGDQWV��LQ�WXUQ��

DUJXHG�WKDW�³WKHUH�LV�QR�HYLGHQFH�WKDW�WKH�/LFHQVHHV�GR�LQ�IDFW�GHVLUH�WR�SDVV�ILVK�
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WKURXJK�WKH�WXUELQHV�´�DQG�WKDW�WKH\�VKRXOG�WKXV�EH�DZDUGHG�VXPPDU\�MXGJPHQW�RQ�

WKH�&:$�FODLP���'HIHQGDQWV¶�0RWLRQ�IRU�6XPPDU\�-XGJPHQW��'RFNHW�����DW�����

VHH�DOVR�LG��DW�����'HIHQGDQWV�³UHO\�RQ�WKH�WRWDO�DEVHQFH�RI�DQ\�UHFRUG�HYLGHQFH�WKDW�

WKH�/LFHQVHHV�GR�LQ�IDFW�GHVLUH�WR�SDVV�ILVK�WKURXJK�WKH�WXUELQHV�´�����

7KH�'LVWULFW�&RXUW�GHQLHG�3ODLQWLIIV¶�PRWLRQ�DQG�JUDQWHG�'HIHQGDQWV¶�

PRWLRQ��UXOLQJ��

,W�LV�ZKDW�WKH�OLFHQVHH��WKH�'HIHQGDQWV��GHVLUH�±�RU�ZDQW�±�WKDW�WULJJHUV�
WKH�UHPDLQGHU�RI�WKH�FODXVH¶V�UHTXLUHPHQWV���7KH�UHDVRQDEOH�
LQWHUSUHWDWLRQ�RI�WKLV�FODXVH�FDUULHV�D�VXEMHFWLYH�FRPSRQHQW�«�
�
3ODLQWLIIV�DWWHPSW�WR�VXEVWLWXWH�³NQRZOHGJH´�IRU�³GHVLUH�´��7KDW�LV��
3ODLQWLIIV�DUJXH�WKDW�EHFDXVH�'HIHQGDQWV�NQRZ�WKDW�VRPH�$WODQWLF�
VDOPRQ�DQG�RU�VKDG�PD\�EH�SDVVLQJ�WKURXJK�WKH�WXUELQHV��'HIHQGDQWV�
GHVLUH�WR�KDYH�WKH�ILVK�SDVV�WKURXJK�WKH�WXUELQHV���+DG�WKH�SDUWLHV�WR�
WKH�>.+'*@�$JUHHPHQW�>ZKLFK�LV�LQFRUSRUDWHG�LQWR�WKH�3URMHFWV¶�
ZDWHU�TXDOLW\�FHUWLILFDWLRQV@�LQWHQGHG�'HIHQGDQWV¶�NQRZOHGJH�RI�
$WODQWLF�VDOPRQ�RU�VKDG�SDVVLQJ�WKURXJK�WKH�WXUELQHV�WR�WULJJHU�WKH�
UHTXLVLWH�VWXGLHV��WKH�SDUWLHV�FRXOG�KDYH�VR�VWDWHG��
�

-�$�����������6-�2UGHU����1RWLQJ�WKDW�³>W@ZR�RI�WKH�WKUHH�GDPV�KDYH�IORDWLQJ�ERRPV�

WR�DLG�>ILVK@�LQ�E\SDVVLQJ�WKH�WXUELQHV�´�WKH�&RXUW�IRXQG�WKDW�'HIHQGDQWV�GLG�QRW�

³GHVLUH´�WKDW�VDOPRQ�RU�VKDG�SDVV�WKURXJK�WKH�GDPV¶�WXUELQHV���-�$���������

3ODLQWLIIV�SUHVHQW�HYLGHQFH�WKDW�$WODQWLF�VDOPRQ�DQG�RU�VKDG�DUH�LQ�IDFW�
SDVVLQJ�WKURXJK�WKH�WXUELQHV�DQG�'HIHQGDQWV�KDYH�QRW�WDNHQ�VXIILFLHQW�
VWHSV�WR�SUHYHQW�WKDW�SDVVDJH��(YHQ�DVVXPLQJ�WKH�WUXWK�RI�WKH�HYLGHQFH��
LW�LV�QRW�JHUPDQH�WR�WKH�&RXUW¶V�LQTXLU\���.QRZOHGJH�GRHV�QRW�HTXDWH�
WR�GHVLUH��$FFRUGLQJO\��'HIHQGDQWV�KDYH�GHPRQVWUDWHG�DQ�DEVHQFH�RI�
HYLGHQFH�WR�VXSSRUW�WKH�&:$�FODLP�DQG�3ODLQWLIIV�KDYH�IDLOHG�WR�UDLVH�
D�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW��
�

-�$�������
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2Q�WKH�(6$�FODLP��WKH�'LVWULFW�&RXUW�GHQLHG�WKH�SDUWLHV¶�FURVV�PRWLRQV�IRU�

VXPPDU\�MXGJPHQW���-�$��������2Q�0DUFK�����������3ODLQWLIIV�ILOHG�D�PRWLRQ�IRU�

SUHOLPLQDU\�LQMXQFWLRQ��'RFNHW������UHJDUGLQJ�D�SRUWLRQ�RI�WKHLU�(6$�FODLP���:KLOH�

WKDW�PRWLRQ�ZDV�SHQGLQJ��WKH�SDUWLHV�ILOHG�D�VWLSXODWLRQ��-�$�����������GLVPLVVLQJ�

WKH�1H[W(UD�SDUWLHV�IURP�WKH�FDVH��DQG�3ODLQWLIIV�ILOHG�D�FRQFRPLWDQW�DVVHQWHG�WR�

PRWLRQ�WR�VXEVWLWXWH��-�$�����������FRQILUPLQJ�WKDW�WKH�LQWHUHVW�LQ�WKH�3URMHFWV�WKDW�

KDG�EHHQ�KHOG�E\�WKH�1H[W(UD�SDUWLHV�KDG�EHHQ�WUDQVIHUUHG�WR�DQ�DIILOLDWH�RI�

'HIHQGDQW�$SSHOOHH�%URRNILHOG�5HQHZDEOH�6HUYLFHV�0DLQH��//&���,Q�DFFRUGDQFH�

ZLWK�WKLV�VWLSXODWLRQ�DQG�DVVHQWHG�WR�PRWLRQ��WKH�'LVWULFW�&RXUW�HQWHUHG�DQ�RUGHU�

�-�$�����������JUDQWLQJ�3ODLQWLIIV¶�PRWLRQ�WR�VXEVWLWXWH�%URRNILHOG�5HQHZDEOH�

6HUYLFHV�0DLQH��//&��DV�D�SDUW\�GHIHQGDQW�LQ�SODFH�RI�WKH�1H[W(UD�SDUWLHV���2Q�

$SULO�����������WKH�'LVWULFW�&RXUW�UXOHG�RQ�3ODLQWLIIV¶�PRWLRQ�IRU�D�SUHOLPLQDU\�

LQMXQFWLRQ��ILQGLQJ�WKDW�³WKHUH�LV�D�FRQVHQVXV�DPRQJ�WKH�H[SHUWV´�WKDW�³WXUELQH�

PRUWDOLW\�LV�RFFXUULQJ´�WR�VDOPRQ�³DW�HDFK�RI�WKH�3URMHFWV�´�EXW�GHFOLQLQJ�WR�DZDUG�

LQMXQFWLYH�UHOLHI��'RFNHW�����DW�����������7KHUHDIWHU��RQ�0D\�����������WKH�SDUWLHV�

ILOHG�D�VWLSXODWLRQ��-�$�����������GLVPLVVLQJ�WKH�(6$�FODLP�ZLWK�SUHMXGLFH��DQG�

SUHVHUYLQJ�3ODLQWLIIV¶�ULJKWV�WR�DSSHDO�WKH�GLVPLVVDO�RI�WKH�&:$�FODLP��DQG�WKH�

XQGHUO\LQJ�VXPPDU\�MXGJPHQW�RUGHU��WR�WKLV�&RXUW���7KH�'LVWULFW�&RXUW�HQWHUHG�LWV�
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-XGJPHQW��-�$�����������RQ�-XQH����������DQG�WKLV�WLPHO\�DSSHDO�IROORZHG��-�$��

����������

STATEMENT OF FACTS�

$GXOW�$WODQWLF�6DOPRQ�$QG�$PHULFDQ�6KDG�,Q�7KH�.HQQHEHF�5LYHU�

� $WODQWLF�VDOPRQ�DUH�DQDGURPRXV��PHDQLQJ�WKH\�DUH�ERUQ�LQ�IUHVK�ZDWHU��

PLJUDWH�WR�WKH�RFHDQ��DQG�WKHQ�UHWXUQ�WR�IUHVK�ZDWHU�WR�VSDZQ���-�$������6)������

7KH�$WODQWLF�VDOPRQ�SRSXODWLRQ�RI�0DLQH¶V�.HQQHEHF�5LYHU�ZDV�SODFHG�RQ�WKH�

(6$¶V�HQGDQJHUHG�VSHFLHV�OLVW�RQ�-XQH������������-�$������6)�������$GXOW�$WODQWLF�

VDOPRQ�VSDZQ�LQ�D�WULEXWDU\�WR�WKH�.HQQHEHF�5LYHU�NQRZQ�DV�WKH�6DQG\�5LYHU��ZLWK�

HDFK�UHWXUQLQJ�DGXOW�IHPDOH�OD\LQJ�WKRXVDQGV�RI�HJJV�WKHUH�LQ�WKH�ODWH�IDOO���-�$������

����6)���������������3RVW�VSDZQLQJ�DGXOWV��NQRZQ�DV�³NHOWV�´�PLJUDWH�GRZQVWUHDP�

LQ�WKH�.HQQHEHF�LQ�$SULO��0D\��1RYHPEHU��DQG�'HFHPEHU���-�$����������6)���������

�������

� $IWHU�WKH�HJJV�KDWFK��WKH�UHVXOWDQW�MXYHQLOH�VDOPRQ�VSHQG�RQH�WR�WKUHH�\HDUV�

IHHGLQJ�DQG�JURZLQJ�XQWLO�WKH\�XQGHUJR�D�VHULHV�RI�ERG\�FKHPLVWU\�FKDQJHV��DW�WKLV�

SRLQW��WKH\�EHFRPH�³VPROWV´�UHDG\�WR�HQWHU�VDOW�ZDWHU���-�$������6)�����������6PROWV�

PLJUDWH�GRZQ�WKH�.HQQHEHF�LQ�WKH�VSULQJ���-�$������6)�����������7KH�VPROWV�WKDW�

VXUYLYH�WKLV�PLJUDWLRQ�VSHQG�RQH�WR�WKUHH�\HDUV�LQ�WKH�RFHDQ��GHYHORSLQJ�LQWR�

PDWXUH�DGXOW�VDOPRQ�UHDG\�WR�UHWXUQ�WR�WKHLU�QDWDO�ULYHUV�WR�FRPSOHWH�WKH�VSDZQLQJ�
                                                           
��7KH�'LVWULFW�&RXUW¶V�-XGJPHQW�ZLWK�UHJDUG�WR�3ODLQWLIIV¶�(6$�FODLP�LV�QRW�D�
VXEMHFW�RI�WKLV�DSSHDO����
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F\FOH���-�$������6)�������*HQHUDOO\��UHWXUQLQJ�DGXOW�VDOPRQ�PLJUDWH�XSVWUHDP�LQ�WKH�

.HQQHEHF�IURP�0D\�WR�2FWREHU���-�$������6)�������$WODQWLF�VDOPRQ�DUH�FDSDEOH�RI�

FRPSOHWLQJ�WKLV�VSDZQLQJ�DQG�PLJUDWLRQ�F\FOH�PRUH�WKDQ�RQFH�RYHU�WKH�FRXUVH�RI�D�

OLIHWLPH��-�$������6)������

$PHULFDQ�VKDG�DUH�DOVR�DQ�DQDGURPRXV�VSHFLHV���-�$������6�)��������$GXOW�

VKDG�UHWXUQ�WR�WKH�.HQQHEHF�5LYHU�IURP�WKH�RFHDQ�IURP�0D\�WR�PLG�-XO\��DQG�WKHQ�

RXW�PLJUDWH�GRZQ�WKH�.HQQHEHF�DIWHU�VSDZQLQJ���-�$������6)�����������$GXOW�VKDG�

PLJUDWH�GRZQ�WKH�.HQQHEHF�5LYHU�IURP�-XQH�WKURXJK�-XO\���-�$������6)������

%HFDXVH�WKH�3URMHFWV�EORFN�WKHLU�XSVWUHDP�PLJUDWLRQ��DGXOW�VDOPRQ�DQG�VKDG�

UHWXUQLQJ�WR�WKH�.HQQHEHF�5LYHU�DUH�WUDSSHG�DW�WKH�/RFNZRRG�3URMHFW��WKH�ILUVW�

.HQQHEHF�5LYHU�GDP�XSVWUHDP�RI�WKH�0HUU\PHHWLQJ�%D\�HVWXDU\��DQG�WUXFNHG�

XSVWUHDP���-�$�����������'HIHQGDQWV¶�5HVSRQVH�WR�3ODLQWLIIV¶�6WDWHPHQW�RI�

$GGLWLRQDO�)DFWV�LQ�2SSRVLWLRQ�WR�'HIHQGDQWV¶�0RWLRQ�IRU�6XPPDU\�-XGJPHQW�

�'RFNHW�������������/RFNZRRG�GDP�GRHV�QRW�FXUUHQWO\�SURYLGH�XSVWUHDP�SDVVDJH���

-�$���������������6)������������������5HWXUQLQJ�DGXOW�$WODQWLF�VDOPRQ�WUDSSHG�DW�

/RFNZRRG�DUH�VOXLFHG�LQWR�WUXFNV�DQG�WUDQVSRUWHG�WR��DQG�GHSRVLWHG�LQ��WKH�6DQG\�

5LYHU�VSDZQLQJ�JURXQGV�ORFDWHG�XSVWUHDP�RI�WKH�3URMHFWV���-�$����������6)���������

������)URP������������PDQ\�GR]HQV�RI�DGXOW�VDOPRQ�UHWXUQHG�WR�WKH�.HQQHEHF�

5LYHU�DQG�ZHUH�FRXQWHG�ZKHQ�WUDSSHG�DW�/RFNZRRG�IRU�WUXFNLQJ�WR�WKH�6DQG\�

5LYHU���-�$������6)�������6WDUWLQJ�LQ�������UHWXUQLQJ�DGXOW�$PHULFDQ�VKDG�WUDSSHG�DW�
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/RFNZRRG�KDYH�EHHQ�WUXFNHG�WR��DQG�GHSRVLWHG�LQ��VSDZQLQJ�DUHDV�LQ�WKH�.HQQHEHF�

5LYHU�XSVWUHDP�RI�WKH�+\GUR�.HQQHEHF�3URMHFW��ZKLFK�LV�WKH�QH[W�K\GURHOHFWULF�

GDP�XSVWUHDP�RI�WKH�/RFNZRRG�3URMHFW�RQ�WKH�.HQQHEHF�5LYHU��-�$����������6)����

�����-�$�����������'HIHQGDQWV¶�5HVSRQVH�WR�3ODLQWLIIV¶�6WDWHPHQW�RI�8QGLVSXWHG�

0DWHULDO�)DFWV�>'RFNHW����@��������

7KH�/RFNZRRG��6KDZPXW��DQG�:HVWRQ�+\GURHOHFWULF�3URMHFWV�

� 7KH�K\GURHOHFWULF�GDPV�DW�LVVXH�LQ�WKLV�DFWLRQ�DUH�WKH�/RFNZRRG��6KDZPXW��

DQG�:HVWRQ�3URMHFWV��ZKLFK�DUH��UHVSHFWLYHO\��WKH�ILUVW��WKLUG��DQG�IRXUWK�

K\GURHOHFWULF�SURMHFWV�XSVWUHDP�RI�WKH�0HUU\PHHWLQJ�%D\�HVWXDU\�RQ�WKH�.HQQHEHF�

5LYHU�LQ�0DLQH���-�$����������6)���������������$OO�RI�WKHVH�3URMHFWV�KDYH�WXUELQHV�WKDW�

JHQHUDWH�HOHFWULFLW\�ZKHQ�ULYHU�ZDWHU�IORZV�WKURXJK�DQG�VSLQV�WKHP���-�$�������������

�6)����������������������������7KH�:HVWRQ�DQG�6KDZPXW�3URMHFWV�DUH�RZQHG�E\�

'HIHQGDQW�$SSHOOHH�)3/�(QHUJ\�0DLQH�+\GUR��//&��ZKLFK�LV�DOVR�WKH�KROGHU�RI�

WKH�)HGHUDO�(QHUJ\�5HJXODWRU\�&RPPLVVLRQ��³)(5&´��OLFHQVHV�WR�RSHUDWH�WKHVH�

3URMHFWV���-�$������6)�������7KH�/RFNZRRG�3URMHFW�LV�RZQHG�E\�'HIHQGDQW�

$SSHOOHH�7KH�0HULPLO�/LPLWHG�3DUWQHUVKLS��ZKLFK�DOVR�KROGV�WKH�)(5&�/LFHQVH�WR�

RSHUDWH�WKDW�SURMHFW���-�$������6)�������'HIHQGDQW�$SSHOOHH�%URRNILHOG�5HQHZDEOH�

6HUYLFHV�0DLQH��//&��LV�WKH�PDQDJHPHQW�HQWLW\�RSHUDWLQJ�WKH�SURMHFWV�RQ�D�GD\�WR�

GD\�EDVLV��KDYLQJ�WDNHQ�RYHU�WKLV�UROH�IURP�HDUOLHU�'HIHQGDQW�1H[W(UD�0DLQH�

2SHUDWLQJ�6HUYLFHV��//&�RQ�0DUFK�����������-�$���������6)���������-�$�����������
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�������7KH�VHFRQG�K\GURHOHFWULF�GDP�XSVWUHDP�RI�0HUU\PHHWLQJ�%D\�RQ�WKH�

.HQQHEHF�5LYHU��WKH�+\GUR�.HQQHEHF�3URMHFW��LV�RSHUDWHG�E\�DQRWKHU�%URRNILHOG�

HQWLW\��DQG�LV�WKH�VXEMHFW�RI�&DVH�1R�����������ZKLFK�KDV�EHHQ�FRQVROLGDWHG�ZLWK�

WKLV�DSSHDO�LQ�WKLV�&RXUW��

� 7KH�/RFNZRRG�DQG�6KDZPXW�3URMHFWV�VSDQ�WKH�ZLGWK�RI�WKH�.HQQHEHF�

5LYHU��DQG�WKH�:HVWRQ�3URMHFW¶V�WZR�GDPV�VSDQ�WKH�QRUWK�DQG�VRXWK�FKDQQHOV�RI�WKH�

.HQQHEHF�5LYHU�DW�WKH�SRLQW�ZKHUH�WKH�ULYHU�LV�GLYLGHG�E\�:HVWRQ�,VODQG���-�$������

����6)�������������%\�GDPPLQJ�WKH�ULYHU��WKH�/RFNZRRG�3URMHFW�FUHDWHV�DQ������DFUH�

LPSRXQGPHQW�WKDW�H[WHQGV�XS�WR�WKH�+\GUR�.HQQHEHF�3URMHFW��WKH�6KDZPXW�3URMHFW�

FUHDWHV�D�������DFUH�LPSRXQGPHQW�WKDW�H[WHQGV�XSVWUHDP�DERXW����PLOHV��DQG�WKH�

:HVWRQ�3URMHFW�FUHDWHV�D�����DFUH�LPSRXQGPHQW�ZKLFK�H[WHQGV�XSVWUHDP�DERXW�

�����PLOHV���-�$����������6)�������������

'RZQVWUHDP�)LVK�3DVVDJH�DW�WKH�3URMHFWV�*HQHUDOO\�

$OO�$WODQWLF�VDOPRQ�PLJUDWLQJ�GRZQVWUHDP�IURP�WKH�6DQG\�5LYHU�PXVW�

VXFFHVVIXOO\�SDVV�WKH�:HVWRQ��6KDZPXW��+\GUR�.HQQHEHF��DQG�/RFNZRRG�3URMHFWV��

LQ�WKDW�RUGHU��WR�UHDFK�0HUU\PHHWLQJ�%D\�DQG�WKHQ�WKH�RFHDQ���-�$������6)�������$OO�

$PHULFDQ�VKDG�PLJUDWLQJ�GRZQVWUHDP�IURP�DERYH�WKH�+\GUR�.HQQHEHF�3URMHFW�RQ�

WKH�.HQQHEHF�5LYHU�PXVW�VXFFHVVIXOO\�SDVV�WKH�+\GUR�.HQQHEHF�DQG�/RFNZRRG�
                                                           
��7KH�.+'*�$JUHHPHQW�SURYLGHV���³.+'*�GDP�RZQHUV�DJUHH�WKDW�WKH�WHUPV�DQG�
FRQGLWLRQV�FRQWDLQHG�LQ�WKLV�$JUHHPHQW�shall bind�DQG�LQXUH�WR�WKH�EHQHILW�RI�all 
entities that might become successors, assigns or purchasers of any licensee�´��-�$��
�����.+'*�$JUHHPHQW�DW������,,,��-����HPSKDVLV�DGGHG���
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3URMHFWV��LQ�WKDW�RUGHU��WR�UHDFK�0HUU\PHHWLQJ�%D\�DQG�WKHQ�WKH�RFHDQ���-�$���������

�6)�����������

$W�HDFK�3URMHFW��GRZQVWUHDP�PLJUDWLQJ�VDOPRQ�DQG�VKDG�UHDFKLQJ�WKH�SURMHFW�

KDYH�WKUHH�SRWHQWLDO�PHDQV�RI�SDVVLQJ�WKH�SURMHFW���WKURXJK�WKH�WXUELQHV��WKURXJK�D�

ILVK�E\SDVV��RU�YLD�VSLOO��if�VSLOO�LV�RFFXUULQJ����-�$������6)�������$W�HDFK�3URMHFW��

ILVK�FDQQRW�SDVV�YLD�VSLOO�XQOHVV�WKHUH�LV�ZDWHU�IORZLQJ�RYHU�WKH�SURMHFW¶V�VSLOOZD\��

VSLOO�RFFXUV�RQO\�ZKHQ�WKH�IORZ�RI�WKH�ULYHU�LV�KLJK�HQRXJK�WKDW�LW�H[FHHGV�WKH�

PD[LPXP�IORZ�FDSDFLW\�RI�WKH�SURMHFW¶V�WXUELQHV�DQG�ILVK�E\SDVV���-�$����������6)�

����������������$FFRUGLQJO\��ZKHQ�WKHUH�LV�QR�VSLOO��GRZQVWUHDP�PLJUDWLQJ�VDOPRQ�

DQG�VKDG�FDQ�SDVV�WKHVH�3URMHFWV�only�WKURXJK�WKH�WXUELQHV�RU�WKH�ILVK�E\SDVV����

3DVVDJH�WKURXJK�WXUELQHV�DW�K\GURHOHFWULF�SURMHFWV��WXUELQH�HQWUDLQPHQW��FDQ�

NLOO�RU�LQMXUH�ILVK�LQ�PXOWLSOH�ZD\V���-�$������6)��������*HQHUDOO\�VSHDNLQJ��WKH�

ODUJHU�D�ILVK�LV��WKH�PRUH�OLNHO\�LW�ZLOO�EH�VWUXFN�E\�D�WXUELQH�EODGH��DQG�WKXV�EH�

NLOOHG�RU�LQMXUHG��GXULQJ�WXUELQH�HQWUDLQPHQW���-�$������6)�������VHH�DOVR�-�$�����

�6)�������FRPSXWHU�PRGHO�XVHG�WR�HVWLPDWH�ILVK�PRUWDOLW\�IURP�WXUELQH�SDVVDJH�LV�

EDVHG�RQ�³EODGH�VWULNH�SUREDELOLWLHV´����$GXOW�$WODQWLF�VDOPRQ�LQ�WKH�.HQQHEHF�

5LYHU�DUH�JHQHUDOO\�IURP����WR����LQFKHV�LQ�OHQJWK��$WODQWLF�VDOPRQ�VPROWV�LQ�WKH�

.HQQHEHF�DUH�JHQHUDOO\�IURP�ILYH�WR�QLQH�LQFKHV�LQ�OHQJWK��DQG�DGXOW�$PHULFDQ�

VKDG�LQ�WKH�.HQQHEHF�DUH�ODUJHU�WKDQ�$WODQWLF�VDOPRQ�VPROWV�EXW�VPDOOHU�WKDQ�

$WODQWLF�VDOPRQ�DGXOWV���-�$�������������6)�������������������
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'RZQVWUHDP�)LVK�3DVVDJH�DW�WKH�:HVWRQ�3URMHFW��

7KH�:HVWRQ�3URMHFW�KDV�IRXU�³)UDQFLV´�W\SH�WXUELQHV���-�$������6)��������

7ZR�RI�WKHVH�KDYH����³EXFNHWV´��EODGHV��HDFK��DQG�HDFK�RI�WKHVH�EXFNHWV�URWDWHV�DW�

����UHYROXWLRQV�SHU�PLQXWH��³USP´���RU�DOPRVW�WZLFH�SHU�VHFRQG���-�$������6)��������

7KH�RWKHU�WZR�WXUELQHV�LQ�XVH�DW�:HVWRQ�KDYH����EXFNHWV�HDFK��HDFK�RI�ZKLFK�DOVR�

URWDWHV�DW�����USP���,G���(DFK�RI�WKH�WXUELQH�LQWDNHV�DW�:HVWRQ�LV�VFUHHQHG�E\�D�WUDVK�

UDFN�ZLWK�YHUWLFDO�EDUV�WKDW�DUH�VSDFHG�DW�D�GLVWDQFH�RI���LQFKHV�DSDUW��ZKLFK�LV�ZLGH�

HQRXJK�WR�DOORZ�QHDUO\�DOO�GRZQVWUHDP�PLJUDWLQJ�NHOWV�LQ�WKH�.HQQHEHF�5LYHU�WR�

VZLP�WKURXJK�WKH�UDFNV�DQG�DFFHVV�WKH�WXUELQHV�DV�D�PHDQV�RI�GRZQVWUHDP�SDVVDJH���

-�$������6)������������7KH�:HVWRQ�3URMHFW�DOVR�KDV�D�VXUIDFH�VOXLFH�WKDW�VHUYHV�DV�D�

GRZQVWUHDP�ILVK�E\SDVV��DV�RI�0D\�������WKH�IORZ�WKURXJK�WKH�VOXLFH�LV�NHSW�DW�

DSSUR[LPDWHO\����RI�WKH�IORZ�WKURXJK�WKH�SURMHFW¶V�WXUELQHV���-�$������6)�����������

7KXV��XQGHU�QR�VSLOO�FRQGLWLRQV�����RI�ULYHU�IORZ�LV�WKURXJK�WKH�WXUELQHV���

3UHYLRXVO\��E\SDVV�IORZ�ZDV�NHSW�DW�MXVW����RI�WKH�IORZ�WKURXJK�WKH�SURMHFW¶V�

WXUELQHV���-�$�������5XOH����E�����'HSRVLWLRQ�RI�5REHUW�5LFKWHU�RQ�EHKDOI�RI�)3/�

(QHUJ\�DQG�0HULPLO�>'RFNHW������±�����@�>³5LFKWHU�'HS�´@�DW��������� 

,Q�WKH�VXPPHU�RI�������DIWHU�WKLV�ODZVXLW�ZDV�ILOHG���'HIHQGDQW�$SSHOOHH�

)3/�(QHUJ\�IRU�WKH�ILUVW�WLPH�LQVWDOOHG�D�JXLGDQFH�ERRP�LQ�WKH�:HVWRQ�3URMHFW¶V�

IRUHED\��XSVWUHDP�IURP�WKH�WXUELQHV��WKDW�ZDV�LQWHQGHG�WR�RSHUDWH�LQ�FRQMXQFWLRQ�

ZLWK�WKH�SURMHFW¶V�GRZQVWUHDP�ILVK�E\SDVV���-�$�������6)��������%HIRUH�WKH�ERRP�
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ZDV�LQVWDOOHG��)3/�(QHUJ\�ZDV�WROG�E\�ERWK�WKH�8QLWHG�6WDWHV�)LVK�DQG�:LOGOLIH�

6HUYLFH�DQG�WKH�0DLQH�%XUHDX�RI�6HD�5XQ�)LVKHULHV�DQG�+DELWDW�WKDW�WKLV�W\SH�RI�

ERRP�±�D�³7XIIERRP´±�LV�³SURQH�WR�IDLOXUH��GHEULV�ORDGLQJ��DQG�RYHUWRSSLQJ�´�DQG�

KDV�QRW�EHHQ�VKRZQ�WR�EH�HIIHFWLYH���-�$�����������6)�������������7KH�'LVWULFW�

&RXUW�IRXQG�WKDW��RQFH�LQVWDOOHG��WKH�:HVWRQ�JXLGDQFH�ERRP�³KD>V@�QRW�DOZD\V�

IXQFWLRQHG�SURSHUO\�´��-�$��������,Q�$XJXVW�������RQH�RI�WKH�DWWDFKPHQW�SRLQWV�RQ�

WKH�7XIIERRP�DW�:HVWRQ�ZDV�GDPDJHG�E\�KLJK�ULYHU�IORZV��FUHDWLQJ�D�VSDFH�LQ�WKH�

ERRP�ODUJH�HQRXJK�IRU�PLJUDWLQJ�ILVK�WR�SDVV�WKURXJK���-�$�������6)��������,Q�

2FWREHU�������RQH�RI�WKH�FRQQHFWLRQ�SRLQW�ZHOGV�RQ�WKH�7XIIERRP�DW�:HVWRQ�

IDLOHG��FDXVLQJ�WKH�HQWLUH�ERRP�WR�RSHQ�DQG�FUHDWLQJ�D�ODUJH�VSDFH�IRU�PLJUDWLQJ�

ILVK�WR�SDVV�WKURXJK���-�$�������6)��������

%DVHG�RQ�WKH�UHODWLYH�IORZV�RI�ZDWHU�SDVVLQJ�WKURXJK�WKH�E\SDVV�DQG�WKURXJK�

WKH�WXUELQHV�DW�:HVWRQ��)3/�(QHUJ\�HVWLPDWHV�WKDW��GXULQJ�PHGLDQ�IORZ�FRQGLWLRQV�

LQ�WKH�.HQQHEHF�5LYHU�GXULQJ�NHOW�PLJUDWLRQ�SHULRGV�����RI�GRZQVWUHDP�PLJUDWLQJ�

NHOWV�SDVV�:HVWRQ�YLD�WKH�E\SDVV��������SDVV�YLD�VSLOO��DQG�URXJKO\�����SDVV�YLD�

WKH�WXUELQHV�ZKHQ�WKH�JXLGDQFH�ERRP�LV�QRW�RSHUDWLRQDO���-�$�������6)���������)3/�

                                                           
��7KH�HVWLPDWHV�UHIHUHQFHG�KHUHLQ�DUH�FRQWDLQHG�LQ�D�³:KLWH�3DSHU´�SUHSDUHG�E\�
)3/�(QHUJ\�DQG�LWV�FRQVXOWDQWV�WKDW�ZDV�VXEPLWWHG�WR�IHGHUDO�UHJXODWRU\�DJHQFLHV�
DV�SDUW�RI�WKH�(6$�SURFHVV�DQG�LQWHQGHG�E\�WKH�DXWKRUV�WR�EH�³VFLHQWLILFDOO\�
GHIHQVLEOH�´��-�$��������������6)�������������������$V�VXFK��WKH\�DUH�SDUW\�
DGPLVVLRQV���)HG��5��(YLG������G������&RDOLWLRQ�IRU�D�6XVWDLQDEOH�'HOWD�Y��)HG��
(PHUJHQF\�0JPW��$JHQF\��³)(0$´�������)��6XSS���G�������������(�'��&DO��
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(QHUJ\�DOVR�HVWLPDWHV�WKDW��GXULQJ�SHULRGV�ZKHQ�WKHUH�LV�QR�VSLOO�DW�WKH�3URMHFW��

URXJKO\����RI�GRZQVWUHDP�PLJUDWLQJ�NHOWV�SDVV�:HVWRQ�YLD�WKH�E\SDVV�DQG�

URXJKO\�����SDVV�YLD�WKH�WXUELQHV�ZKHQ�WKH�ERRP�LV�QRW�RSHUDWLRQDO���-�$�������6)�

�������

$OWKRXJK�LW�KDV�DFNQRZOHGJHG�WKDW�VKXWWLQJ�GRZQ�WKH�:HVWRQ�WXUELQHV�

GXULQJ�PLJUDWLRQ�SHULRGV�ZRXOG�UHGXFH�LQMXU\�WR�GRZQVWUHDP�PLJUDWLQJ�VDOPRQ��

-�$�������5LFKWHU�'HS��DW����������GHVFULELQJ�D�SURSRVDO�WR�VKXW�GRZQ�WKH�WXUELQHV�

DW�WKH�3URMHFWV�DV�D�PHDQV�RI�UHGXFLQJ�VDOPRQ�PRUWDOLW\�DQG�³SURYLG>LQJ@�DGGLWLRQDO�

SDVVDJH´�IRU�VDOPRQ���)3/�(QHUJ\�KDV�QHYHU�VKXW�GRZQ�WKH�WXUELQHV�DW�:HVWRQ�WR�

NHHS�DGXOW�VDOPRQ�IURP�SDVVLQJ�WKURXJK�WKHP��-�$�������6)�������

'RZQVWUHDP�)LVK�3DVVDJH�DW�WKH�6KDZPXW�3URMHFW�

� 7KH�6KDZPXW�3URMHFW�KDV�HLJKW�WXUELQHV��VL[�RI�ZKLFK�DUH�)UDQFLV�W\SH�

WXUELQHV�DQG�WZR�RI�ZKLFK�DUH�³SURSHOOHU´�W\SH�WXUELQHV���-�$������6)��������(DFK�RI�

WKH�XQLW�LQWDNHV�DW�6KDZPXW�LV�VFUHHQHG�E\�D�WUDVK�UDFN�ZLWK�YHUWLFDO�EDUV��7KH�WUDVK�

UDFNV�VFUHHQLQJ�WKH�LQWDNHV�WR�WKH�)UDQFLV�WXUELQHV�KDYH�D�VSDFH�RI�����LQFKHV�

EHWZHHQ�WKH�EDUV��WKH�WUDVK�UDFNV�VFUHHQLQJ�WKH�LQWDNHV�WR�WKH�SURSHOOHU�WXUELQHV�

KDYH�D�VSDFH�RI�����LQFKHV�EHWZHHQ�WKH�EDUV���-�$������6)��������,Q�JHQHUDO��

GRZQVWUHDP�PLJUDWLQJ�NHOWV�LQ�WKH�.HQQHEHF�DUH�WRR�ODUJH�WR�ILW�WKURXJK�D�����LQFK�

WUDVK�UDFN�VSDFLQJ��EXW�PRVW�ILW�WKURXJK�D�����LQFK�VSDFLQJ��ZKLFK�DOORZV�WKHP�WR�
                                                                                                                                                                                           
�������GUDIW�ELRORJLFDO�DVVHVVPHQW�SUHSDUHG�LQ�DQWLFLSDWLRQ�RI�(6$�FRQVXOWDWLRQ�
ZLWK�1DWLRQDO�0DULQH�)LVKHULHV�6HUYLFH�DGPLVVLEOH�DV�D�SDUW\�DGPLVVLRQ�� 
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DFFHVV�WKH�SURSHOOHU�WXUELQHV�DV�D�PHDQV�RI�GRZQVWUHDP�SDVVDJH���-�$������6)��������

(DFK�RI�WKH�WZR�SURSHOOHU�WXUELQHV�DW�6KDZPXW�KDV���EODGHV��HDFK�RI�ZKLFK�VSLQV�DW�

����USP��RU�DOPRVW�WKUHH�WLPHV�SHU�VHFRQG��ZKHQ�JHQHUDWLQJ�HOHFWULFLW\���-�$�����

�6)�������

� 7KH�6KDZPXW�3URMHFW�KDV�D���IRRW�ZLGH�E\����LQFK�GHHS�VXUIDFH�VOXLFH�LQ�

WKH�SURMHFW¶V�IRUHED\��ZKLFK�ZDV�LQLWLDOO\�GHVLJQHG�DV�D�PHDQV�RI�SDVVLQJ�IORDWLQJ�

GHEULV�EXW�LV�QRZ�DOVR�XVHG�DV�D�ILVK�E\SDVV���-�$������6)�������-�$�������6)��������

1R�ERRP�KDV�EHHQ�LQVWDOOHG�DW�6KDZPXW�WR�KHOS�JXLGH�GRZQVWUHDP�PLJUDWLQJ�

VDOPRQ�RU�VKDG�WR�WKH�E\SDVV���-�$�������6)��������7KH�FRPELQHG�K\GUDXOLF�

FDSDFLW\�RI�WKH�HLJKW�WXUELQH�XQLWV�DW�6KDZPXW��WKDW�LV��WKH�ULYHU�IORZ�WKURXJK�WKH�

WXUELQHV�ZKHQ�WKH\�DUH�RSHUDWLQJ�DW�PD[LPXP�FDSDFLW\��LV�URXJKO\�������FIV���-�$��

����6)��������7KH�VXUIDFH�VOXLFH�DW�6KDZPXW�WKDW�VHUYHV�DV�D�ILVK�E\SDVV�KDV�D�

PD[LPXP�IORZ�UDWH�RI�DERXW����FIV��RU�OHVV�WKDQ����RI�WKH�PD[LPXP�IORZ�WR�WKH�

WXUELQHV���-�$������6)�������

8QOLNH�:HVWRQ��WKH�6KDZPXW�3URMHFW�KDV�D�VHSDUDWH�³KHDGZRUNV´�VHFWLRQ�

WKDW�FRQYH\V�ULYHU�ZDWHU�WR�WKH�WXUELQHV�WKURXJK�D�ORQJ�³IRUHED\´�FKDQQHO�

�VRPHWLPHV�FDOOHG�D�³SRZHU�FDQDO´��WKDW�LV�VHSDUDWHG�IURP�WKH�VSLOOZD\�VHFWLRQ���

-�$������6)������$FFRUGLQJO\��HYHQ�ZKHQ�VSLOO�LV�RFFXUULQJ��GRZQVWUHDP�PLJUDWLQJ�

VDOPRQ�DQG�VKDG�WKDW�HQWHU�WKH�IRUHED\�FKDQQHO�DW�6KDZPXW�FDQQRW�SDVV�E\�VSLOO�

RYHU�WKH�VSLOOZD\��DQG�WKXV�PXVW�SDVV�WKH�SURMHFW�HLWKHU�WKURXJK�WKH�WXUELQHV�RU�YLD�
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WKH�ILVK�E\SDVV��XQOHVV�WKH\�PDQDJH�WR�VZLP�EDFN�XSVWUHDP��DJDLQVW�WKH�FXUUHQW��WR�

HVFDSH�WKH�IRUHED\�FKDQQHO���-�$������6)����������

%DVHG�RQ�WKH�UHODWLYH�IORZV�RI�ZDWHU�SDVVLQJ�WKURXJK�WKH�E\SDVV�DQG�WXUELQHV�

DW�6KDZPXW��)3/�(QHUJ\�HVWLPDWHV�WKDW��GXULQJ�PHGLDQ�IORZ�FRQGLWLRQV�LQ�WKH�

.HQQHEHF�5LYHU�GXULQJ�NHOW�PLJUDWLRQ�SHULRGV��������RI�GRZQVWUHDP�PLJUDWLQJ�

NHOWV�SDVV�6KDZPXW�YLD�VSLOO�����SDVV�YLD�WKH�E\SDVV��DQG�URXJKO\�����DWWHPSW�

�VXEMHFW�WR�VFUHHQLQJ�E\�WKH�WUDVK�UDFNV��WR�SDVV�YLD�WKH�WXUELQHV���-�$�����������6)�

��������)3/�(QHUJ\�DOVR�HVWLPDWHV�WKDW��RI�WKH�GRZQVWUHDP�PLJUDWLQJ�NHOWV�SDVVLQJ�

WKH�6KDZPXW�3URMHFW�WKURXJK�WKH�IRUHED\�FKDQQHO�DQG�SRZHUKRXVH��ZKLFK��GXULQJ�

QR�VSLOO�FRQGLWLRQV��LV�all�RI�WKH�GRZQVWUHDP�PLJUDWLQJ�NHOWV�SDVVLQJ�WKH�SURMHFW���

PRUH�WKDQ�����DWWHPSW��VXEMHFW�WR�VFUHHQLQJ�E\�WKH�WUDVK�UDFNV��WR�SDVV�WKURXJK�WKH�

WXUELQHV��EDVHG�RQ�WKH�DVVXPSWLRQ�WKDW�NHOWV�WUDYHO�ZLWK�WKH�IORZ���-�$�������6)�

�������$OWKRXJK�)3/�(QHUJ\�KDV�DFNQRZOHGJHG�WKDW�VKXWWLQJ�GRZQ�WKH�6KDZPXW�

WXUELQHV�GXULQJ�PLJUDWLRQ�SHULRGV�ZRXOG�UHGXFH�LQMXU\�WR�GRZQVWUHDP�PLJUDWLQJ�

VDOPRQ��-�$�������5LFKWHU�'HS��DW����������LW�KDV�QHYHU�VKXW�GRZQ�WKH�WXUELQHV�DW�

6KDZPXW�WR�NHHS�DGXOW�VDOPRQ�IURP�SDVVLQJ�WKURXJK�WKHP��-�$�������6)���������

                                                           
��7KH�HVWLPDWHV�UHIHUHQFHG�KHUHLQ�DUH�FRQWDLQHG�LQ�D�³:KLWH�3DSHU´�SUHSDUHG�E\�
)3/�(QHUJ\�DQG�LWV�FRQVXOWDQWV�WKDW�ZDV�VXEPLWWHG�WR�IHGHUDO�UHJXODWRU\�DJHQFLHV�
DV�SDUW�RI�WKH�(6$�SURFHVV�DQG�LQWHQGHG�E\�WKH�DXWKRUV�WR�EH�³VFLHQWLILFDOO\�
GHIHQVLEOH�´��-�$������������������6)�������������������$V�VXFK��WKH\�DUH�SDUW\�
DGPLVVLRQV���)HG��5��(YLG������G������&RDOLWLRQ�IRU�D�6XVWDLQDEOH�'HOWD�Y��)(0$��
����)��6XSS���G�DW�������
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'RZQVWUHDP�)LVK�3DVVDJH�DW�WKH�/RFNZRRG�3URMHFW�

7KH�/RFNZRRG�3URMHFW�KDV�VHYHQ�WXUELQHV���6L[�DUH�)UDQFLV�W\SH�WXUELQHV�DQG�

RQH�LV�D�³.DSODQ´�W\SH�WXUELQH��D�W\SH�RI�SURSHOOHU�WXUELQH����-�$������6)�������(DFK�

RI�WKH�WXUELQH�LQWDNHV�DW�/RFNZRRG�LV�VFUHHQHG�E\�D�WUDVK�UDFN�ZLWK�YHUWLFDO�EDUV���

7KH�WUDVK�UDFNV�VFUHHQLQJ�WKH�LQWDNHV�WR�WKH�)UDQFLV�WXUELQHV�KDYH�D�VSDFLQJ�RI�����

LQFKHV�EHWZHHQ�WKH�EDUV��WKH�WUDVK�UDFN�VFUHHQLQJ�WKH�LQWDNHV�WR�WKH�.DSODQ�WXUELQH�

KDV�D�VSDFLQJ�RI�����LQFKHV�EHWZHHQ�WKH�EDUV���-�$������6)�������,Q�JHQHUDO��

GRZQVWUHDP�PLJUDWLQJ�NHOWV�LQ�WKH�.HQQHEHF�DUH�WRR�ODUJH�WR�ILW�WKURXJK�D���LQFK�

WUDVK�UDFN�VSDFLQJ��EXW�PRVW�ILW�WKURXJK�D�����LQFK�VSDFLQJ��ZKLFK�DOORZV�WKHP�WR�

DFFHVV�WKH�.DSODQ�WXUELQH�DV�D�PHDQV�RI�GRZQVWUHDP�SDVVDJH���-�$������6)�������

$GXOW�$PHULFDQ�VKDG��ZKLFK�DUH�VPDOOHU�WKDQ�$WODQWLF�VDOPRQ�NHOWV��FDQ�DFFHVV�WKH�

.DSODQ�WXUELQH�DQG�FDQ�OLNHO\�DFFHVV�WKH�)UDQFLV�WXUELQHV�DV�ZHOO���-�$������6)�������

(DFK�RI�WKH�)UDQFLV�WXUELQHV�DW�/RFNZRRG�KDV����EXFNHWV��HDFK�RI�ZKLFK�URWDWHV�DW�

����USP��RU�URXJKO\�WZLFH�SHU�VHFRQG��ZKHQ�JHQHUDWLQJ�HOHFWULFLW\���-�$������6)�

������7KH�.DSODQ�WXUELQH�DW�/RFNZRRG�KDV�ILYH�EODGHV��HDFK�RI�ZKLFK�URWDWHV�DW�����

USP��RU�URXJKO\�����WLPHV�SHU�VHFRQG��ZKHQ�JHQHUDWLQJ�HOHFWULFLW\���-�$������6)���������

7KH�/RFNZRRG�3URMHFW�KDG�QR�GRZQVWUHDP�ILVK�E\SDVV�XQWLO�WKH�ODWH�VXPPHU�

RI�������ZKHQ�D���IRRW�E\���IRRW�UHFWDQJXODU�RSHQLQJ�ZDV�FXW�LQWR�WKH�VLGH�RI�WKH�

IRUHED\�ZDOO���-�$�����������6)������������7KH�FRPELQHG�K\GUDXOLF�FDSDFLW\�RI�WKH�

VHYHQ�WXUELQHV�DW�/RFNZRRG�LV�URXJKO\�������FIV��-�$������6)������ZKLOH�WKH�
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/RFNZRRG�GRZQVWUHDP�ILVK�E\SDVV�KDV�D�PD[LPXP�IORZ�UDWH�RI�DERXW�����FIV��-�$��

����6)�������0HULPLO�KDV�LQVWDOOHG�IORDWLQJ�JXLGDQFH�ERRPV�RYHU�WKH�SDVW�IHZ�\HDUV�

IRU�WKH�SXUSRVH�RI�JXLGLQJ�ILVK�WRZDUG�WKH�E\SDVV��EXW�WKH�'LVWULFW�&RXUW�IRXQG�WKDW�

WKHVH�ERRPV�³KDYH�QRW�DOZD\V�IXQFWLRQHG�SURSHUO\�´��-�$����������

� 7KH�/RFNZRRG�ERRPV�KDYH�EHHQ�EHVHW�E\�SUREOHPV���,QLWLDOO\��DW�WKH�WLPH�RI�

WKH�LQVWDOODWLRQ�RI�WKH�ILVK�E\SDVV�LQ�WKH�ODWH�VXPPHU�RI�������0HULPLO�LQVWDOOHG�D�

����IRRW�ORQJ�³6OLFNEDU´�ERRP�LQ�WKH�SURMHFW¶V�IRUHED\�XSVWUHDP�RI�WKH�WXUELQHV���

-�$�������6)��������7KLV�ERRP�LQFOXGHG�D�WHQ�IRRW�GHHS�KDQJLQJ�FXUWDLQ��WKH�WRS�

IRXU�IHHW�RI�ZKLFK�ZHUH�PDGH�RI�LPSHUYLRXV�UXEEHU��DQG�WKH�ERWWRP�VL[�IHHW�PDGH�

RI�V\QWKHWLF�ILEHU�QHWWLQJ���,G���0HULPLO�UHPRYHG�WKH�6OLFNEDU�ERRP�IURP�

/RFNZRRG�LQ������EHFDXVH�LW�KDG�EHHQ�PDOIXQFWLRQLQJ���-�$������������6)������

�������7KH�6OLFNEDU�ERRP�KDG�SUREOHPV�ZLWK�³RYHUWRSSLQJ´���KLJK�ULYHU�IORZV�

FDXVHG�WKH�IORDWV�RQ�WKH�ERRP�WR�EH�SXOOHG�GRZQ�EHORZ�WKH�ZDWHU¶V�VXUIDFH��

SURYLGLQJ�DQ�RSSRUWXQLW\�IRU�ILVK�WR�SDVV�RYHU�WKH�ERRP���-�$�������6)��������,Q�

DGGLWLRQ��WKH�FXUWDLQ�ZRXOG�ULS��FUHDWLQJ�KROHV�ODUJH�HQRXJK�IRU�ILVK�WR�VZLP�

WKURXJK���-�$�����������6)��������2Q�VRPH�RFFDVLRQV��0HULPLO�UHPRYHG�WKH�

6OLFNEDU�ERRP�DQG�FXUWDLQ�IURP�WKH�/RFNZRRG�IRUHED\�IRU�SHULRGV�RI�WLPH�WR�DOORZ�

IRU�UHSDLU���-�$�������6)���������

,Q�0D\�������0HULPLO�UHSODFHG�WKH�6OLFNEDU�ERRP�DW�/RFNZRRG�ZLWK�D�

³7XIIERRP�´�WKH�VDPH�W\SH�RI�ERRP�ODWHU�LQVWDOOHG�DW�WKH�:HVWRQ�3URMHFW���-�$������
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�6)�������VHH�DOVR�VXSUD��DW�SS���������GLVFXVVLQJ�:HVWRQ�ERRP����7KH�/RFNZRRG�

7XIIERRP�ERRP�LV�DSSUR[LPDWHO\�WKH�VDPH�OHQJWK�DQG�GHSWK�DV�WKH�ROG�6OLFNEDU�

ERRP��LV�SRVLWLRQHG�DW�HVVHQWLDOO\�DW�WKH�VDPH�VSRW�LQ�WKH�/RFNZRRG�IRUHED\�DV�ZDV�

WKH�6OLFNEDU�ERRP��DQG�KDV�D����IRRW�GHHS�FXUWDLQ��WKH�WRS�IRXU�IHHW�RI�ZKLFK�DUH�

PDGH�RI�SHUIRUDWHG�PHWDO�SODWH��DQG�WKH�ERWWRP�VL[�IHHW�RI�ZKLFK�DUH�PDGH�RI�

V\QWKHWLF�ILEHU�QHWWLQJ���-�$������������������$OWKRXJK�WKH�7XIIERRP�LV�JHQHUDOO\�

VWXUGLHU�DQG�PRUH�EXR\DQW�WKDQ�WKH�6OLFNEDU�ERRP��LW��WRR��KDV�H[SHULHQFHG�

PDOIXQFWLRQV���,Q�0DUFK�������WKH�DWWDFKPHQW�SRLQW�EHWZHHQ�WKH�7XIIERRP�DQG�WKH�

GRZQVWUHDP�E\SDVV�DW�/RFNZRRG�EURNH�ORRVH��DQG�ZDV�QRW�UH�DWWDFKHG�XQWLO�

VRPHWLPH�LQ�$SULO���-�$�������6)��������,Q�ODWH�$SULO�������WKH�7XIIERRP�ZDV�

IRXQG�WR�EH�WLOWLQJ�LQ�VXFK�D�ZD\�DV�WR�SRWHQWLDOO\�LPSDLU�LWV�SURSHU�IXQFWLRQLQJ���

-�$�������6)��������,Q�HDUO\�-XQH�������0HULPLO�GLVFRYHUHG�WKDW�D�ZHLJKWLQJ�FKDLQ�

RQ�WKH�ERWWRP�RI�WKH�7XIIERRP�KDG�ULSSHG�IUHH�RI�WKH�FXUWDLQ��ZKLFK�PD\�KDYH�

GLPLQLVKHG�WKH�HIIHFWLYHQHVV�RI�WKH�ERRP¶V�VFUHHQLQJ���-�$�������6)��������$QG�LQ�

WKH�VSULQJ�RI�������0HULPLO�QRWLFHG�WKDW�WKH�WUDVK�UDFN�EDUV�FRYHULQJ�WKH�E\SDVV�

VOXLFH�DW�/RFNZRRG�ZHUH�UDWWOLQJ�DQG�YLEUDWLQJ�LQ�D�ZD\�WKDW�FRXOG�GHWHU�ILVK�IURP�

XVLQJ�WKH�E\SDVV���-�$�������6)��������%HFDXVH�RI�WKHVH�SUREOHPV�ZLWK�WKH�

/RFNZRRG�7XIIERRP��0HULPLO�GHWHUPLQHG�WKDW�WKH�V\VWHP�QHHGHG�XSJUDGHV���-�$��

�����6)�������
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/LNH�6KDZPXW��WKH�/RFNZRRG�3URMHFW�KDV�D�VHSDUDWH�KHDGZRUNV�VHFWLRQ�

�VRPHWLPHV�FDOOHG�D�³SRZHU�FDQDO´��WKDW�FRQYH\V�ULYHU�ZDWHU�WR�WKH�WXUELQHV�

WKURXJK�D�ORQJ�IRUHED\�FKDQQHO�WKDW�LV�VHSDUDWHG�IURP�WKH�VSLOOZD\�VHFWLRQ��-�$�����

�6)�����DQG�GRZQVWUHDP�PLJUDWLQJ�VDOPRQ�DQG�VKDG�WKDW�HQWHU�WKH�IRUHED\�FKDQQHO�

FDQQRW�SDVV�E\�VSLOO�XQOHVV�WKH\�PDQDJH�WR�VZLP�EDFN�XSVWUHDP��DJDLQVW�WKH�

FXUUHQW��WR�HVFDSH�WKH�IRUHED\�FKDQQHO��-�$������6)��������

,Q�0D\�DQG�-XQH�������1RUPDQGHDX�$VVRFLDWHV�SHUIRUPHG�DQ�RQ�VLWH�VWXG\�

IRU�0HULPLO�DW�/RFNZRRG�WR�GHWHUPLQH�WKH�HIIHFWLYHQHVV�RI�WKH�7XIIERRP�DW�

JXLGLQJ�ILVK�WR�WKH�E\SDVV���-�$�������6)��������5LYHU�IORZ�ZDV�KLJK�HQRXJK�GXULQJ�

WKH�VWXG\�WR�FDXVH�ZDWHU�WR�IORZ�RYHU�WKH�SURMHFW¶V�VSLOOZD\��D�³VSLOO´�FRQGLWLRQ����

-�$�������6)��������,Q�WKH�VWXG\��VRPH�$WODQWLF�VDOPRQ�VPROWV�ZHUH�UHOHDVHG�LQWR�

WKH�.HQQHEHF�5LYHU�XSVWUHDP�RI�WKH�/RFNZRRG�3URMHFW�DQG�VRPH�ZHUH�UHOHDVHG�

GLUHFWO\�LQWR�WKH�SURMHFW¶V�IRUHED\��WKHLU�GRZQVWUHDP�SURJUHVV�ZDV�WUDFNHG�YLD�UDGLR�

WHOHPHWU\���-�$�������6)��������2I�WKH�����ILVK�UHOHDVHG�XSVWUHDP�RI�WKH�SURMHFW�DQG�

GHWHUPLQHG�WR�KDYH�SDVVHG�WKH�SURMHFW�GXULQJ�WKH�VWXG\��������������SDVVHG�YLD�

VSLOO�������������SDVVHG�YLD�WKH�WXUELQHV�����������SDVVHG�YLD�WKH�E\SDVV��DQG���

�������KDG�XQGHWHUPLQHG�SDVVDJH�URXWHV���-�$�������6)��������2I�WKH����ILVK�

SUHVHQW�LQ�WKH�/RFNZRRG�IRUHED\�GXULQJ�WKH�VWXG\��ZKLFK�LQFOXGHG�ILVK�IURP�ERWK�

UHOHDVH�JURXSV��������������SDVVHG�YLD�WKH�WXUELQHV�DQG�RQO\������������SDVVHG�YLD�

WKH�E\SDVV���-�$�������6)���������
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%DVHG�RQ�WKH�UHVXOWV�RI�WKLV�VWXG\��WKH�1DWLRQDO�0DULQH�)LVKHULHV�6HUYLFH�

�³10)6´��LQIRUPHG�0HULPLO�LQ�'HFHPEHU���������

2YHUDOO��WKH�GRZQVWUHDP�E\SDVV�V\VWHP�ZDV�QRW�HIIHFWLYH�DW�SDVVLQJ�
VPROWV��7KH�PDMRULW\�RI�VPROWV�HQWHULQJ�WKH�SRZHU�FDQDO�SDVVHG�YLD�
WXUELQH�HQWUDLQPHQW���$WODQWLF�VDOPRQ�SDVVDJH�YLD�WXUELQH�HQWUDLQPHQW�
ZRXOG�KDYH�JUHDWHU�LPSDFWV�WR�WKH�VSHFLHV�WKDQ�D�KLJKO\�HIIHFWLYH��
ZHOO�GHVLJQHG�DQG�IXQFWLRQLQJ�GRZQVWUHDP�ILVK�E\SDVV�V\VWHP����
�

-�$�������6)��������:LWK�UHJDUG�WR�0HULPLO¶V�SODQQHG�XSJUDGHV�WR�WKH�7XIIERRP��

10)6�VWDWHG���

:H�XQGHUVWDQG�WKDW�WKH�/LFHQVHH�>0HULPLO@�SODQV�VHYHUDO�
PRGLILFDWLRQV�WR�WKH�H[LVWLQJ�GRZQVWUHDP�E\SDVV�LQ�DQ�DWWHPSW�WR�
LQFUHDVH�LWV>@�HIIHFWLYHQHVV��:H�DUH�QRW�FRQILGHQW�WKDW�WKH�SURSRVHG�
PRGLILFDWLRQV�ZLOO�VLJQLILFDQWO\�LPSURYH�HIIHFWLYHQHVV�RI�WKH�
GRZQVWUHDP�E\SDVV�RU�UHGXFH�WXUELQH�HQWUDLQPHQW���%DVHG�XSRQ�WKH�
UHVXOWV�RI�VWXGLHV�HYDOXDWLQJ�WKH�HIIHFWLYHQHVV�RI�IORDWLQJ�ERRPV�DW�WKH�
/RFNZRRG�DQG�+\GUR�>.HQQHEHF@�3URMHFW�LQ�WKH�.HQQHEHF�5LYHU��
10)6�TXHVWLRQV�ZKHWKHU�WKLV�WHFKQRORJ\�FDQ�EH�DQ�HIIHFWLYH�
EHKDYLRUDO�JXLGDQFH�IRU�PLJUDWRU\�ILVK�VSHFLHV���*LYHQ�WKLV��WKH�
/LFHQVHH�PD\�ZDQW�WR�FRQVLGHU�SK\VLFDO�H[FOXVLRQ�DW�WKH�VLWH���3K\VLFDO�
H[FOXVLRQ�KDV�EHHQ�SURYHQ�HIIHFWLYH�DW�VLJQLILFDQWO\�UHGXFLQJ�WXUELQH�
HQWUDLQPHQW�RI�$WODQWLF�VDOPRQ�DQG�RWKHU�GLDGURPRXV�ILVK�VSHFLHV��
�

-�$�����������6)���������6LPLODUO\��WKH�0DLQH�'HSDUWPHQW�RI�0DULQH�5HVRXUFHV�

�³0'05´��LQIRUPHG�0HUPLO�LQ�'HFHPEHU������WKDW�LW�ZDV�³GLVDSSRLQWHG�ZLWK�WKH�

SRRU�XWLOL]DWLRQ�RI�GRZQVWUHDP�E\SDVV�IDFLOLW\´�GHPRQVWUDWHG�E\�WKH������VWXG\�DW�

/RFNZRRG���-�$�������6)���������0'05�QRWHG�WKH�³SRRU�JXLGDQFH�DQG�E\SDVV�

XWLOL]DWLRQ�REVHUYHG�LQ������´�DQG�XUJHG�0HULPLO�WR�³FRQVLGHU�PHDVXUHV�WR�HQVXUH�

VDIH��WLPHO\�DQG�HIIHFWLYH�GRZQVWUHDP�SDVVDJH�´��,G���,Q�JHQHUDO��10)6�KDV�

LQIRUPHG�'HIHQGDQWV�WKDW�E\SDVV�HIILFLHQFLHV�RI�����WR������PHDVXUHG�DV�WKH�
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SHUFHQWDJH�RI�WKRVH�GRZQVWUHDP�PLJUDWLQJ�ILVK�WKDW�GR�QRW�SDVV�E\�VSLOO�WKDW�SDVV�

WKH�SURMHFW�WKURXJK�D�ILVK�E\SDVV�UDWKHU�WKDQ�WKURXJK�WKH�WXUELQHV��DUH�QRW�VXIILFLHQW�

WR�SURWHFW�PLJUDWLQJ�ILVK���-�$�������6)�����������

%DVHG�RQ�WKH�UHVXOWV�RI�WKH������UDGLR�WHOHPHWU\�VWXG\�DW�/RFNZRRG��0HULPLO�

HVWLPDWHV�WKDW��GXULQJ�PHGLDQ�IORZ�FRQGLWLRQV�LQ�WKH�.HQQHEHF�5LYHU�GXULQJ�NHOW�

PLJUDWLRQ�SHULRGV��DQG�H[FOXGLQJ�WKH�LQIOXHQFH�RI�NHOWV¶�URXWH�VHOHFWLRQ��������RI�

GRZQVWUHDP�PLJUDWLQJ�NHOWV�SDVV�/RFNZRRG�YLD�VSLOO��������SDVV�YLD�WKH�E\SDVV��

DQG�������DWWHPSW��VXEMHFW�WR�VFUHHQLQJ�E\�WKH�WUDVK�UDFNV��WR�SDVV�YLD�WKH�WXUELQHV���

-�$�������6)����������0HULPLO�DOVR�HVWLPDWHV�WKDW��RI�WKH�GRZQVWUHDP�PLJUDWLQJ�

NHOWV�SDVVLQJ�WKH�/RFNZRRG�3URMHFW�WKURXJK�WKH�IRUHED\�FKDQQHO�GXULQJ�PHGLDQ�

IORZ�FRQGLWLRQV��DQG�H[FOXGLQJ�WKH�LQIOXHQFH�RI�NHOWV¶�URXWH�VHOHFWLRQ��������SDVV�

YLD�WKH�E\SDVV�DQG�������DWWHPSW�WR�SDVV�YLD�WKH�WXUELQHV���-�$�������6)�������

$OWKRXJK�LW�KDV�DFNQRZOHGJHG�WKDW�VKXWWLQJ�GRZQ�WKH�/RFNZRRG�WXUELQHV�

GXULQJ�PLJUDWLRQ�SHULRGV�ZRXOG�UHGXFH�LQMXU\�WR�GRZQVWUHDP�PLJUDWLQJ�VDOPRQ��

-�$�������5LFKWHU�'HS��DW����������0HULPLO�KDV�QHYHU�VKXW�GRZQ�WKH�WXUELQHV�DW�

/RFNZRRG�WR�NHHS�DGXOW�VDOPRQ�RU�VKDG�IURP�SDVVLQJ�WKURXJK�WKHP��-�$�������6)�

������
                                                           
���7KH�HVWLPDWHV�UHIHUHQFHG�KHUHLQ�DUH�FRQWDLQHG�LQ�D�³:KLWH�3DSHU´�SUHSDUHG�E\�
0HULPLO�DQG�LWV�FRQVXOWDQWV�WKDW�ZDV�VXEPLWWHG�WR�IHGHUDO�UHJXODWRU\�DJHQFLHV�DV�
SDUW�RI�WKH�(6$�SURFHVV�DQG�LQWHQGHG�E\�WKH�DXWKRUV�WR�EH�³VFLHQWLILFDOO\�
GHIHQVLEOH�´��-�$��������������6)�������������������$V�VXFK��WKH\�DUH�SDUW\�
DGPLVVLRQV���)HG��5��(YLG������G������&RDOLWLRQ�IRU�D�6XVWDLQDEOH�'HOWD�Y��)(0$��
����)��6XSS���G�DW�������
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7KH�&OHDQ�:DWHU�$FW�:DWHU�4XDOLW\�&HUWLILFDWLRQV�

:DWHU�TXDOLW\�FHUWLILFDWLRQV��VXFK�DV�WKRVH�DW�LVVXH�LQ�WKLV�FDVH��DUH�RQH�RI�WKH�

PHDVXUHV�SUHVFULEHG�E\�&RQJUHVV�WR�HQVXUH�FRPSOLDQFH�ZLWK�WKH�ZDWHU�TXDOLW\�

VWDQGDUGV�UHTXLUHG�E\�WKH�&OHDQ�:DWHU�$FW���&RQJUHVV�GHFODUHG�WKDW�WKH�REMHFWLYH�RI�

WKH�&:$�³LV�WR�UHVWRUH�DQG�PDLQWDLQ�WKH�FKHPLFDO��SK\VLFDO��DQG�ELRORJLFDO�

LQWHJULW\�RI�WKH�1DWLRQ¶V�ZDWHUV�´����8�6�&���������D����7KH�&:$�VHWV�D�³QDWLRQDO�

JRDO´�RI�³ZDWHU�TXDOLW\�ZKLFK�SURYLGHV�IRU�WKH�SURWHFWLRQ�DQG�SURSDJDWLRQ�RI�ILVK��

VKHOOILVK��DQG�ZLOGOLIH�DQG�SURYLGHV�IRU�UHFUHDWLRQ�LQ�DQG�RQ�WKH�ZDWHU�´�����8�6�&��

�������D�������7R�IXUWKHU�WKH�REMHFWLYH�DQG�JRDOV�RI�WKH�&:$��&RQJUHVV�GLUHFWHG�

VWDWHV�±�RU��LI�WKH\�IDLO�WR�GR�VR��WKH�(QYLURQPHQWDO�3URWHFWLRQ�$JHQF\��³(3$´��±�WR�

DGRSW�ZDWHU�TXDOLW\�VWDQGDUGV�WKDW�³SURWHFW�WKH�SXEOLF�KHDOWK�RU�ZHOIDUH��HQKDQFH�

WKH�TXDOLW\�RI�ZDWHU�DQG�VHUYH�WKH�SXUSRVHV�RI�>WKH�&:$@�´����8�6�&����

�����F�����$���LG��DW���������D�����&��DQG������E���������&�)�5�����������DQG�

������L���)ULHQGV�RI�0HUU\PHHWLQJ�%D\�Y��2OVHQ������)��6XSS���G�����������'��0H��

�������³8QGHU�WKH�&:$��VWDWHV�DUH�UHVSRQVLEOH�IRU�HVWDEOLVKLQJ�ZDWHU�TXDOLW\�

VWDQGDUGV�IRU�DOO�RI�WKHLU�ZDWHU�ERGLHV´���

� 6WDWH�ZDWHU�TXDOLW\�VWDQGDUGV�PXVW�VSHFLI\�GHVLJQDWHG�XVHV�RI�LWV�ZDWHUV�

�VXFK�DV�KDELWDW�IRU�ILVK�RU�RWKHU�DTXDWLF�OLIH��DQG�VHW�IRUWK�FULWHULD�WR�SURWHFW�VXFK�

XVHV������8�6�&���������F�����$������&�)�5�����������DQG�������L���2OVHQ������)��

6XSS���G�DW�������,Q�0DLQH��WKH�/HJLVODWXUH�VHWV�ZDWHU�TXDOLW\�VWDQGDUGV������
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0�5�6�$�����������DQG������2OVHQ������)��6XSS���G�DW�������7KH�DUHDV�RI�WKH�

.HQQHEHF�5LYHU�LQ�ZKLFK�WKH�3URMHFWV�DUH�VLWXDWHG�KDYH�EHHQ�GHVLJQDWHG�E\�WKH�

/HJLVODWXUH�DV�&ODVV�%�RU�&ODVV�&�ZDWHUZD\V��GHSHQGLQJ�RQ�WKH�SUHFLVH�ORFDWLRQ���

���0�5�6�$����������$����������������$���	�����$��D������8QGHU�HLWKHU�RI�WKHVH�

FODVVLILFDWLRQV��WKH�ULYHU�PXVW�EH�³VXLWDEOH´�DV�D�³KDELWDW�IRU�ILVK�´���

Class C waters must be of such quality that they are suitable IRU�WKH�
GHVLJQDWHG�XVHV�RI�GULQNLQJ�ZDWHU�VXSSO\�DIWHU�WUHDWPHQW��ILVKLQJ��
DJULFXOWXUH��UHFUHDWLRQ�LQ�DQG�RQ�WKH�ZDWHU��LQGXVWULDO�SURFHVV�DQG�
FRROLQJ�ZDWHU��K\GURHOHFWULF�SRZHU�JHQHUDWLRQ��H[FHSW�DV�SURKLELWHG�
XQGHU�7LWOH�����VHFWLRQ������QDYLJDWLRQ��DQG�as a habitat for fish and 
other aquatic life���
�

���0�5�6�$����������$��HPSKDVLV�DGGHG�����

Class B waters must be of such quality that they are suitable IRU�WKH�
GHVLJQDWHG�XVHV�RI�GULQNLQJ�ZDWHU�VXSSO\�DIWHU�WUHDWPHQW��ILVKLQJ��
DJULFXOWXUH��UHFUHDWLRQ�LQ�DQG�RQ�WKH�ZDWHU��LQGXVWULDO�SURFHVV�DQG�
FRROLQJ�ZDWHU�VXSSO\��K\GURHOHFWULF�SRZHU�JHQHUDWLRQ��H[FHSW�DV�
SURKLELWHG�XQGHU�7LWOH����VHFWLRQ������QDYLJDWLRQ��DQG�as habitat for 
fish and other aquatic life. The habitat must be characterized as 
unimpaired. 
�

���0�5�6�$����������$��HPSKDVLV�DGGHG����³µ8QLPSDLUHG¶�PHDQV�ZLWKRXW�D�

GLPLQLVKHG�FDSDFLW\�WR�VXSSRUW�DTXDWLF�OLIH�´�����0�5�6�$��������������7KHVH�

FODVVLILFDWLRQV�ZHUH�DSSURYHG�E\�(3$�XQGHU����8�6�&���������F���WKXV�EHFRPLQJ�

³SDUW�RI�WKH�IHGHUDO�ODZ�´�$UNDQVDV�Y��2NODKRPD������8�6�������������������

� 3URYLVLRQV�IRU�ILVK�SDVVDJH��VXFK�DV�WKH�SRUWLRQV�RI�WKH�ZDWHU�TXDOLW\�
                                                           
���,Q�JHQHUDO��WKH�DUHDV�RI�WKH�ULYHU�³LPSRXQGHG´�E\�WKH�3URMHFWV��L�H���WKH�
LPSRXQGPHQWV�±�RU�UHVHUYRLUV�±�DERYH�HDFK�SURMHFW��DUH�GHVLJQDWHG�&ODVV�&��ZKLOH�
WKH�RWKHU�VWUHWFKHV�RI�WKH�ULYHU�DUH�GHVLJQDWHG�&ODVV�%��
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FHUWLILFDWLRQV�DW�LVVXH�KHUH��³FOHDUO\�EHDU�RQ�WKH�DWWDLQPHQW�RI�WKH�GHVLJQDWHG�XVHV�RI�

ILVKLQJ��UHFUHDWLRQ�DQG�ILVK�KDELWDW�´�DQG�WKXV�DUH�LQWHJUDO�WR�0DLQH¶V�ZDWHU�TXDOLW\�

VWDQGDUGV���6�'��:DUUHQ�&R��Y��0DLQH�'HS¶W�RI�(QYWO��3URW��������0H��6XSHU��

/(;,6������DW�
����&XPEHUODQG�&RXQW\�0D\�����������DII¶G�������0H����������

$��G������0H���������DII¶G������8�6��������������TXRWLQJ�%DQJRU�+\GUR�(OHFWULF�

&R��Y��%G��RI�(QYWO��3URW�������$��G�����������0H����������VHH�2OVHQ������)��6XSS��

�G�DW������Q�����0DLQH�HQYLURQPHQWDO�UHJXODWRUV�UHJXODUO\�UHTXLUH�K\GURHOHFWULF�

GDPV�WR�SURYLGH�SDVVDJH�IRU�ILVK�LQ�RUGHU�WR�DVVXUH�DWWDLQPHQW�RI�WKH�GHVLJQDWHG�

XVHV�FRQWDLQHG�LQ�ZDWHU�TXDOLW\�VWDQGDUGV���(�J���6DYH�2XU�6HEDVWLFRRN��,QF��Y��%G��

RI�(QYWO��3URW��������0H����������������$��G�����������0H���������ILVK�SDVVDJH�

UHTXLUHG�DW�6HEDVWLFRRN�5LYHU�GDP���6�'��:DUUHQ�������0H��6XSHU��/(;,6������DW�


�������ILVK�SDVVDJH�UHTXLUHG�DW�3UHVXPSVFRW�5LYHU�GDPV���

� 8QGHU�6HFWLRQ�����RI�WKH�&:$�����8�6�&����������IHGHUDOO\�OLFHQVHG�

SURMHFWV�WKDW�GLVFKDUJH�WR�QDYLJDEOH�ZDWHUV��VXFK�DV�IHGHUDOO\�OLFHQVHG�K\GURHOHFWULF�

SURMHFWV��PXVW�REWDLQ�D�ZDWHU�TXDOLW\�FHUWLILFDWLRQ�DV�D�FRQGLWLRQ�RI�WKHLU�RSHUDWLRQ���

7KH�ZDWHU�TXDOLW\ FHUWLILFDWLRQ�EHFRPHV�SDUW�RI�WKH�K\GURHOHFWULF�IDFLOLW\¶V�)(5&�

OLFHQVH���6HH�JHQHUDOO\�6�'��:DUUHQ�&R��Y��0DLQH�%G��RI�(QYWO��3URW�������8�6������

���������7KH�6HFWLRQ�����ZDWHU�TXDOLW\�FHUWLILFDWLRQ�SURJUDP�LV�DGPLQLVWHUHG�E\�
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(3$��DQG�WKH�FHUWLILFDWLRQV�WKHPVHOYHV�DUH�LVVXHG�E\�WKH�LQGLYLGXDO�VWDWHV������

8�6�&���������D�����

2QH�SXUSRVH�RI�WKH�ZDWHU�TXDOLW\�FHUWLILFDWLRQ�LV�WR�HQVXUH�WKDW�WKH�RSHUDWLRQ�

RI�WKH�IHGHUDOO\�OLFHQVHG�IDFLOLW\�ZLOO�QRW�SUHYHQW�DWWDLQPHQW�RI�ZDWHU�TXDOLW\�

VWDQGDUGV��6�'��:DUUHQ������8�6��DW�����Q����LQFOXGLQJ�WKH�ZDWHU�TXDOLW\�

FODVVLILFDWLRQV�DGRSWHG�DV�SDUW�RI�WKRVH�VWDQGDUGV��38'�1R����RI�-HIIHUVRQ�&RXQW\�

Y��:DVKLQJWRQ�'HS¶W�RI�(FRORJ\������8�6����������������������XSKROGLQJ�

PLQLPXP�ULYHU�IORZ�UHTXLUHPHQWV�LQ�ZDWHU�TXDOLW\�FHUWLILFDWLRQ�IRU�K\GURHOHFWULF�

GDP�EHFDXVH�WKH\�SURPRWHG�DWWDLQPHQW�RI�GHVLJQDWHG�XVH�RI�ULYHU�IRU�³>V@DOPRQLG�

>DQG�RWKHU�ILVK@�PLJUDWLRQ��UHDULQJ��VSDZQLQJ��DQG�KDUYHVWLQJ�´������$FFRUGLQJO\��

ZDWHU�TXDOLW\�FHUWLILFDWLRQV�FRQWDLQ�RSHUDWLQJ�OLPLWDWLRQV��VXFK�DV�WKRVH�DW�LVVXH�

                                                           
���$OWKRXJK�WKH�IHGHUDO�OLFHQVLQJ�DJHQFLHV��VXFK�DV�)(5&�KHUH��DUH�REOLJDWHG�E\�
6HFWLRQ�����WR�LQFRUSRUDWH�WKH�VWDWH�LVVXHG�ZDWHU�TXDOLW\�FHUWLILFDWLRQ�LQWR�WKH�
IHGHUDO�OLFHQVH��LI�WKH\�LVVXH�LW���WKH\�KDYH�QR�VWDWXWRU\�DXWKRULW\�RYHU�WKH�FRQWHQWV�
RU�LQWHUSUHWDWLRQ�RI�WKH�FHUWLILFDWLRQ��6HH�JHQHUDOO\�$P��5LYHUV��,QF��Y��)HGHUDO�
(QHUJ\�5HJXODWRU\�&RPP¶Q������)��G�����������QG�&LU���������)(5&�KDV�QR�
DXWKRULW\�WR�PRGLI\�WKH�WHUPV�RI�D�ZDWHU�TXDOLW\�FHUWLILFDWLRQ�IRU�D�IHGHUDOO\�
OLFHQVHG�K\GURHOHFWULF�SURMHFW��DQG�)(5&¶V�LQWHUSUHWDWLRQ�RI�&:$�6HFWLRQ�����LV�
QRW�HQWLWOHG�WR�MXGLFLDO�GHIHUHQFH����
���7KH�QDUUDWLYH�UHTXLUHPHQWV�RI�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�DUH�HQIRUFHDEOH�LQ�D�
IHGHUDO�FLWL]HQ�HQIRUFHPHQW�VXLW��VXFK�DV�WKLV�RQH��EURXJKW�XQGHU����8�6�&�����
�����D��	��I�������6HH�38'�1R����RI�-HIIHUVRQ�&RXQW\������8�6��DW��������
�QDUUDWLYH�SURYLVLRQV�LQ�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�DUH�HQIRUFHDEOH���2UHJRQ�
1DWXUDO�'HVHUW�$VV¶Q�Y��'RPEHFN������)��G��������������WK�&LU���������ZDWHU�
TXDOLW\�FHUWLILFDWLRQV�DUH�H[SOLFLWO\�LQFOXGHG�DPRQJ�WKH�³VWDQGDUGV�RU�OLPLWDWLRQV´�
HQIRUFHDEOH�LQ�FLWL]HQ�VXLWV���
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KHUH�������8�6�&���������G���6�'��:DUUHQ������8�6��DW������ZDWHU�TXDOLW\�

FHUWLILFDWLRQV�³LPSRV>H@�FRQGLWLRQV�RQ�IHGHUDO�OLFHQVHV´���

� +HUH��WKH�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�IRU�WKH�WKUHH�3URMHFWV�DOO�SURYLGH��

,17(5,0�'2:1675($0�),6+�3$66$*(��7KH�>OLFHQVHH@�VKDOO�
FRQWLQXH�DQG�ZKHUH�QHHGHG�LPSURYH�H[LVWLQJ�RSHUDWLRQDO�PHDVXUHV�WR�
GLPLQLVK�HQWUDLQPHQW��DOORZ�GRZQVWUHDP�SDVVDJH��DQG�eliminate 
significant injury to out-migrating anadromous fish in accordance 
with the terms of the KHDG Settlement Agreement. 
�

-�$�������6)�������HPSKDVLV�DGGHG����7KH�IXOO�WH[W�RI�WKH�SURYLVLRQV�RI�WKH�.+'*�

6HWWOHPHQW�$JUHHPHQW�WKXV�LQFRUSRUDWHG�LQWR�WKH�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�LV�DV�

IROORZV��

'RZQVWUHDP�SDVVDJH�>@�
�
D��,QWHULP�SDVVDJH�EHJLQQLQJ�XSRQ�WKH�HIIHFWLYH�GDWH�RI�WKLV�
$JUHHPHQW��
�
����*HQHUDOO\��Licensee will continue and where needed improve 
existing interim operational measures (e.g. FRQWUROOHG�VSLOOV, 
temporary turbine shutdowns), to diminish entrainment, allow 
downstream passage of outmigrating�DOHZLIH��Atlantic salmon��
EOXHEDFN�KHUULQJ�and American shad, and eliminate significant injury 
or mortality (immediate or delayed) to out-migrating species��
/LFHQVHH�DJUHHV�WR�FRQVXOW�ZLWK�VWDWH�DQG�IHGHUDO�DJHQFLHV�WR�GHYHORS�
DQ�DSSURYHG�SODQ�IRU�LQWHULP�GRZQVWUHDP�SDVVDJH�IDFLOLWLHV�DQG�RU�
RSHUDWLRQDO�PHDVXUHV�WR�PLQLPL]H�LPSDFWV�RQ�GRZQVWUHDP�PLJUDWLQJ�
ILVK��ZLWK�HYDOXDWLRQ�EDVHG�RQ�TXDOLWDWLYH�REVHUYDWLRQV��
�
����Passage through turbines.  Licensee and the resource agencies 
agree that fish passage by means of sluiceways and/or controlled 
spills are the first and preferred approach to interim downstream fish 
passage at [the Project].��,Q�WKH�HYHQW�WKDW�ILVK�SDVVDJH�XVLQJ�WKHVH�
PHWKRGV�LV�QRW�VXFFHVVIXO>)1@��DQG�WR�WKH�H[WHQW�WKDW�OLFHQVHH�GHVLUHV�WR�
DFKLHYH�RU�FRQWLQXH�LQWHULP�GRZQVWUHDP�SDVVDJH�RI�RXW�PLJUDWLQJ�
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DOHZLIH��DQG�RU�MXYHQLOH�$WODQWLF�VDOPRQ�RU�VKDG�E\�PHDQV�RI�SDVVDJH�
WKURXJK�WXUELQH�V���OLFHQVHH�PXVW�GHPRQVWUDWH��WKURXJK�VLWH�VSHFLILF�
TXDOLWDWLYH�VWXGLHV�GHVLJQHG�DQG�FRQGXFWHG�LQ�FRQVXOWDWLRQ�ZLWK�WKH�
UHVRXUFH�DJHQFLHV��WKDW�SDVVDJH�WKURXJK�WXUELQH�V��ZLOO�QRW�UHVXOW�LQ�
VLJQLILFDQW�LQMXU\�DQG�RU�PRUWDOLW\��LPPHGLDWH�RU�GHOD\HG����,I��DIWHU�
WKUHH�\HDUV�RI�VXFK�VWXGLHV��WKH�UHVRXUFH�DJHQFLHV��EDVHG�RQ�JRRG�
FDXVH�VKRZQ��GR�QRW�EHOLHYH�WKDW�WKH�TXDOLWDWLYH�VWXGLHV�FRQFOXVLYHO\�
GHPRQVWUDWH�WKDW�WXUELQH�SDVVDJH�LV�QRW�UHVXOWLQJ�LQ�VLJQLILFDQW�LQMXU\�
DQG�RU�PRUWDOLW\��DQG�OLFHQVHH�GHVLUHV�WR�DFKLHYH�LQWHULP�GRZQVWUHDP�
SDVVDJH�RI�WKHVH�VSHFLHV�WKURXJK�WXUELQH�V���OLFHQVHH�PXVW�GHPRQVWUDWH�
WKURXJK�VLWH�VSHFLILF�TXDQWLWDWLYH�VWXGLHV�WKDW�WXUELQH�SDVVDJH�ZLOO�QRW�
UHVXOW�LQ�VLJQLILFDQW�LQMXU\�DQG�RU�PRUWDOLW\��LPPHGLDWH�RU�GHOD\HG����
7KH�TXDQWLWDWLYH�VWXGLHV�VKDOO�EH�GHVLJQHG�DQG�FRQGXFWHG�LQ�
FRQVXOWDWLRQ�ZLWK�WKH�UHVRXUFH�DJHQFLHV��
�
In the event that adult shad and/or Atlantic salmon begin to inhabit 
the impoundment above the … project, and to the extent that licensee 
desires to achieve interim downstream passage of out-migrating adult 
Atlantic salmon and/or adult shad by means of passage through 
turbine(s), licensee must first demonstrate through site-specific 
quantitative studies designed and conducted in consultation with the 
resource agencies that passage through turbine(s) will not result in 
significant injury and/or mortality (immediate or delayed). In no event 
shall licensee be required to make this quantitative demonstration for 
adult shad and adult Atlantic salmon before May 1, 2006.�
�
>)1@�&RQVWUXFWLRQ�RI�QHZ�GLYHUVLRQDU\�GHYLFHV�WR�DFKLHYH�VXFFHVV�LV�QRW�
UHTXLUHG�E\�WKLV�$JUHHPHQW���
�

-�$�����������/RFNZRRG������������6KDZPXW������������:HVWRQ���HPSKDVLV�

DGGHG�LQ�HDFK���VHH�DOVR�-�$�������6)��������7KH�SRUWLRQV�UHJDUGLQJ�SDVVDJH�RI�

DGXOW�VDOPRQ�DQG�VKDG�WKURXJK�WXUELQHV�DUH�VSHFLILFDOO\�DW�LVVXH�LQ�WKLV�DSSHDO��

3ODLQWLIIV¶�&OHDQ�:DWHU�$FW�&ODLP�

� 3ODLQWLIIV�DOOHJHG�LQ�WKH�$PHQGHG�&RPSODLQW�WKDW�����DGXOW�$WODQWLF�VDOPRQ�

LQKDELW�WKH�LPSRXQGPHQW�XSVWUHDP�RI�HDFK�RI�WKH�3URMHFWV������DGXOW�$PHULFDQ�VKDG�
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LQKDELW�WKH�LPSRXQGPHQW�XSVWUHDP�RI�WKH�/RFNZRRG�3URMHFW������'HIHQGDQWV�GHVLUH�

WR�XVH�WKH�3URMHFWV¶�WXUELQHV�DV�RQH�PHDQV�IRU�WKHVH�ILVK�WR�SDVV�WKH�3URMHFWV��DQG�

����'HIHQGDQWV�KDYH�QRW�FRQGXFWHG�3URMHFW�VSHFLILF�TXDQWLWDWLYH�VWXGLHV�

GHPRQVWUDWLQJ�WKDW�VXFK�WXUELQH�SDVVDJH�GRHV�QRW�FDXVH�VLJQLILFDQW�LQMXU\�DQG�RU�

PRUWDOLW\��LPPHGLDWH�RU�GHOD\HG��WR�WKHVH�ILVK���-�$���������$P��&RPSO�������������

3ODLQWLIIV�UHTXHVWHG�DQ�RUGHU���D��UHTXLULQJ�'HIHQGDQWV�WR�FRPSO\�ZLWK�WKH�

SURKLELWLRQ�LQ�WKHLU�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�DJDLQVW�DGXOW�VDOPRQ�DQG�VKDG�

WXUELQH�SDVVDJH�XQOHVV�DQG�XQWLO�WKH\�DUH�DEOH�WR�GHPRQVWUDWH�WKURXJK�WKH�UHTXLUHG�

VWXGLHV�WKDW�VXFK�SDVVDJH�LV�VDIH��DQG��E��SURYLGLQJ�VXFK�RWKHU�UHOLHI�DV�WKH�&RXUW�

GHHPV�DSSURSULDWH���-�$����������$P��&RPSO��5HOLHI�5HTXHVWV�F�	�I����0HUH�

SHUIRUPDQFH�RI�VLWH�VSHFLILF�TXDQWLWDWLYH�VWXGLHV�RQ�WKH�HIIHFWV�RI�WXUELQH�SDVVDJH�

RQ�DGXOW�VDOPRQ�DQG�VKDG�ZRXOG�QRW�EH�VXIILFLHQW�WR�DFKLHYH�FRPSOLDQFH�ZLWK�WKH�

ZDWHU�TXDOLW\�FHUWLILFDWLRQV���5DWKHU��HQWUDLQPHQW�RI�DGXOW�VDOPRQ�RU�VKDG�WKURXJK�

WXUELQHV�LV�QRW�DOORZHG�XQGHU�WKH�WHUPV�RI�WKH�FHUWLILFDWLRQV�XQOHVV�DQG�XQWLO�

'HIHQGDQWV�³first demonstrate´ WKURXJK�VXFK�VWXGLHV�³WKDW�SDVVDJH�WKURXJK�

WXUELQH�V��ZLOO�QRW�UHVXOW�LQ�VLJQLILFDQW�LQMXU\�DQG�RU�PRUWDOLW\��LPPHGLDWH�RU�

GHOD\HG��´��,Q�RWKHU�ZRUGV��WKH�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�SUHVXPH�WKDW�WXUELQH�

SDVVDJH�IRU�DGXOW�VDOPRQ�DQG�VKDG�LV�XQVDIH�unless�VLWH�VSHFLILF�TXDQWLWDWLYH�VWXGLHV�

SURYH�RWKHUZLVH���$FFRUGLQJO\��3ODLQWLIIV�VHHN�WR�SUHYHQW�'HIHQGDQWV�IURP�

FRQWLQXLQJ�WR�DOORZ�WXUELQH�SDVVDJH�LQ�WKH�DEVHQFH�RI�WKH�UHTXLVLWH�VWXGLHV�
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GHPRQVWUDWLQJ�WKDW�VXFK�SDVVDJH�LV�VXIILFLHQWO\�VDIH��DQG�VHHN�WR�FRPSHO�

'HIHQGDQWV�WR�UHPHGLDWH�WKH�KDUP�FDXVHG�E\�WKHLU�SDVW�DQG�RQJRLQJ�YLRODWLRQV�RI�

WKHLU�ZDWHU�TXDOLW\�FHUWLILFDWLRQV��

SUMMARY OF ARGUMENT 

7KH�&OHDQ�:DWHU�$FW�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�JRYHUQLQJ�'HIHQGDQWV¶�

:HVWRQ��6KDZPXW��DQG�/RFNZRRG�K\GURHOHFWULF�SURMHFWV�UHTXLUH�WKDW��³WR�WKH�

H[WHQW�WKDW�>'HIHQGDQWV@�GHVLUH>@�WR�DFKLHYH�LQWHULP�GRZQVWUHDP�SDVVDJH�RI�RXW�

PLJUDWLQJ�DGXOW�$WODQWLF�VDOPRQ�DQG�RU�DGXOW�VKDG�E\�PHDQV�RI�SDVVDJH�WKURXJK�

WXUELQH�V��´�'HIHQGDQWV�³PXVW�ILUVW�GHPRQVWUDWH�WKURXJK�VLWH�VSHFLILF�TXDQWLWDWLYH�

VWXGLHV´�WKDW�VXFK�SDVVDJH�³ZLOO�QRW�UHVXOW�LQ�VLJQLILFDQW�LQMXU\�DQG�RU�PRUWDOLW\�´�

� )LUVW��WKH�'LVWULFW�&RXUW¶V�JUDQW�RI�VXPPDU\�MXGJPHQW�WR�'HIHQGDQWV�RQ�

3ODLQWLIIV¶�FODLP�WR�HQIRUFH�WKLV�UHTXLUHPHQW�ZDV�EDVHG�VROHO\�RQ�LWV�ILQGLQJ�WKDW�

'HIHQGDQWV�GLG�QRW�³GHVLUH´�WR�DFKLHYH�GRZQVWUHDP�SDVVDJH�RI�DGXOW�VDOPRQ�RU�

VKDG�DW�WKHVH�SURMHFWV�WKURXJK�WKH�3URMHFWV¶�WXUELQHV���+RZHYHU��WKH�'LVWULFW�&RXUW�

H[SUHVVO\�DQG�LPSURSHUO\�UHIXVHG�WR�FRQVLGHU�WKH�W\SHV�RI�REMHFWLYH�HYLGHQFH�

URXWLQHO\�KHOG�WR�EH�UHOHYDQW�LQ�GHWHUPLQLQJ�D�SDUW\¶V�VXEMHFWLYH�GHVLUH���)DLOXUH�WR�

FRQVLGHU�VXFK�HYLGHQFH�LV�FRQWUDU\�WR�MXGLFLDO�DXWKRULW\��WR�WKH�ODQJXDJH�DQG�

VWUXFWXUH�RI�WKH�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�WKHPVHOYHV��DQG�WR�WKH�FHUWLILFDWLRQV¶�

SXUSRVH�RI�HQVXULQJ�VXLWDEOH�KDELWDW�IRU�VDOPRQ�DQG�VKDG����
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$SSO\LQJ�WKH�FRUUHFW�³WRWDOLW\�RI�WKH�FLUFXPVWDQFHV´�DSSURDFK�WR�WKH�

XQGLVSXWHG�HYLGHQFH�LQ�WKH�VXPPDU\�MXGJPHQW�UHFRUG��DV�WKLV�&RXUW�UHFHQWO\�GLG�LQ�

8QLWHG�6WDWHV�Y��*HQ��(OHF��&R�������)��G�������VW�&LU���������DQG�YLHZLQJ�WKRVH�

IDFWV�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�3ODLQWLIIV��LW�LV�FOHDU�WKDW��DW�D�PLQLPXP��

3ODLQWLIIV�UDLVHG�D�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�DV�WR�ZKHWKHU�'HIHQGDQWV�³GHVLUH´�

WXUELQH�SDVVDJH�WR�EH�RQH�RI�WKH�PHDQV�E\�ZKLFK�PLJUDWLQJ�VDOPRQ�DQG�VKDG�DUH�

SDVVHG�GRZQVWUHDP�DW�WKH�:HVWRQ��6KDZPXW��DQG�/RFNZRRG�3URMHFWV��

� 6HFRQG��WKH�XQGLVSXWHG�PDWHULDO�IDFWV�LQ�WKH�UHFRUG�HQWLWOH�3ODLQWLIIV�WR�D�

UXOLQJ�RI�VXPPDU\�MXGJPHQW�LQ�WKHLU�IDYRU���$V�WKH�'LVWULFW�&RXUW�IRXQG��

'HIHQGDQWV�GR�QRW�FRQWHVW�WZR�RI�WKH�WKUHH�HOHPHQWV�RI�3ODLQWLIIV¶�FODLP��WKDW�DGXOW�

VDOPRQ�DQG�RU�VKDG�LQKDELW�WKH�LPSRXQGPHQWV�DERYH�WKH�WKUHH�3URMHFWV��DQG�WKDW�

WKH�UHTXLUHG�LQMXU\�DQG�PRUWDOLW\�VWXGLHV�KDYH�QRW�EHHQ�GRQH����$QG�ZKHQ�WKH�

WRWDOLW\�RI�WKH�FLUFXPVWDQFHV�DUH�FRQVLGHUHG��LW�FDQQRW�UHDVRQDEO\�EH�PDLQWDLQHG�

WKDW�'HIHQGDQWV�KDYH�no�³GHVLUH´�WR�XVH�WKH�K\GURHOHFWULF�WXUELQHV�DV�RQH�PHDQV�RI�

SDVVDJH�IRU�GRZQVWUHDP�PLJUDWLQJ�ILVK�DW�WKHVH�3URMHFWV���³To the extent that´�

'HIHQGDQWV�GHVLUH�WR�SDVV�DGXOW�VDOPRQ�DQG�RU�VKDG�GRZQVWUHDP�WKURXJK�WKHLU�

WXUELQHV��'HIHQGDQWV�³PXVW�first�GHPRQVWUDWH´�WKDW�WKLV�OHYHO�RI�WXUELQH�SDVVDJH�ZLOO�

QRW�FDXVH�VLJQLILFDQW�KDUP��DQG�WKH\�KDYH�PDGH�QR�VXFK�VKRZLQJ����

� �'HIHQGDQWV�FRQFHGH�WKDW�SDVVDJH�WKURXJK�WXUELQHV�LV�RQH�RI�WKH�WKUHH�PHDQV�

E\�ZKLFK�PLJUDWLQJ�ILVK�DUH�SDVVHG�GRZQVWUHDP�DW�WKH�3URMHFWV��DQG�WKDW�LW�LV�RIWHQ�
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WKH�principal PHDQV�RI�GRZQVWUHDP�SDVVDJH���'HIHQGDQWV�NQRZ��DQG�KDYH�EHHQ�WROG�

E\�WKH�UHJXODWRU\�DJHQFLHV��WKDW�WKH�PHDVXUHV�WKH\�KDYH�WDNHQ�WR�GLVFRXUDJH�ILVK�

IURP�DFFHVVLQJ�WKHLU�WXUELQHV�DUH�LQDGHTXDWH���'HIHQGDQWV�KDYH�HPSOR\HG�

³JXLGDQFH�ERRPV´�±�PHDQW�WR�VWHHU�ILVK�DZD\�IURP�WXUELQHV�±�DW�RQO\�WZR�RI�WKH�

3URMHFWV��DQG�WKRVH�GHYLFHV�KDYH�EHHQ�ERWK�LQHIIHFWLYH�ZKHQ�LQ�SODFH�DQG�SURQH�WR�

PDOIXQFWLRQ�DQG�FRQVHTXHQW�UHPRYDO���'HIHQGDQWV�DOVR�NQRZ��DQG�KDYH�EHHQ�WROG�

E\�WKH�UHJXODWRU\�DJHQFLHV��WKDW�RWKHU�PHDVXUHV�±�VXFK�DV�WXUELQH�VFUHHQV�RU�

WHPSRUDU\�WXUELQH�VKXWGRZQV�±�ZRXOG�HIIHFWLYHO\�SUHYHQW�WXUELQH�DFFHVV��EXW�

'HIHQGDQWV�KDYH�FKRVHQ�QRW�WR�HPSOR\�WKHP���5DWKHU��'HIHQGDQWV�KDYH�FRQWLQXHG�

WR�RSHUDWH�WKH�WXUELQHV��DQG�FRQWLQXHG�WR�SURYLGH�WKHP�DV�D�PHDQV�RI�GRZQVWUHDP�

SDVVDJH�GXULQJ�VDOPRQ�DQG�VKDG�PLJUDWLRQ�VHDVRQV��LQ�GLUHFW�DQG�FRQVFLRXV�

YLRODWLRQ�RI�WKHLU�ZDWHU�TXDOLW\�FHUWLILFDWLRQV���

�

ARGUMENT 

I.  STANDARD OF REVIEW 

� 7KLV�&RXUW�³UHYLHZ>V@�D�JUDQW�RU�GHQLDO�RI�VXPPDU\�MXGJPHQW�E\�WKH�GLVWULFW�

FRXUW�de novo�´�DQG�³>W@KH�SUHVHQFH�RI�FURVV�PRWLRQV�QHLWKHU�GLOXWHV�QRU�GLVWRUWV�

>WKH�de novo@�VWDQGDUG�RI�UHYLHZ����2QH%HDFRQ�$P��,QV��&R��Y��&RPPHUFLDO�8QLRQ�

$VVXU��&R��RI�&DQDGD������)��G������������VW�&LU���������FLWDWLRQV�DQG�LQWHUQDO�

TXRWHV�RPLWWHG��EUDFNHWV�LQ�WKH�RULJLQDO�����
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� $V�WKH�'LVWULFW�&RXUW�FRUUHFWO\�H[SODLQHG��D�SDUW\�LV�HQWLWOHG�WR�VXPPDU\�

MXGJPHQW�LI��RQ�WKH�UHFRUG�EHIRUH�WKH�&RXUW��LW�DSSHDUV�³WKDW�WKHUH�LV�QR�JHQXLQH�

GLVSXWH�DV�WR�DQ\�PDWHULDO�IDFW�DQG�WKH�PRYDQW�LV�HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�

ODZ�´��)HG��5��&LY��3�����D����$Q�LVVXH�LV�³JHQXLQH´�LI�³WKH�HYLGHQFH�LV�VXFK�WKDW�D�

UHDVRQDEOH�MXU\�FRXOG�UHWXUQ�D�YHUGLFW�IRU�WKH�QRQPRYLQJ�SDUW\�´��$QGHUVRQ�Y��

/LEHUW\�/REE\��,QF�������8�6��������������������$�³PDWHULDO�IDFW´�LV�RQH�WKDW�KDV�

³WKH�SRWHQWLDO�WR�DIIHFW�WKH�RXWFRPH�RI�WKH�VXLW�XQGHU�WKH�DSSOLFDEOH�ODZ�´��1HUHLGD±

*RQ]DOH]�Y��7LUDGR±'HOJDGR������)��G������������VW�&LU���������FLWLQJ�$QGHUVRQ,�

����8�6��DW�������DGGLWLRQDO�FLWDWLRQ�RPLWWHG���

� 7KH�SDUW\�PRYLQJ�IRU�VXPPDU\�MXGJPHQW�PXVW�GHPRQVWUDWH�DQ�DEVHQFH�RI�

HYLGHQFH�WR�VXSSRUW�WKH�QRQPRYLQJ�SDUW\
V�FDVH���&HORWH[�&RUS��Y��&DWUHWW, ����8�6��

������������������,Q�GHWHUPLQLQJ�ZKHWKHU�WKLV�EXUGHQ�LV�PHW��WKH�&RXUW�PXVW�YLHZ�

WKH�UHFRUG�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�QRQPRYLQJ�SDUW\�DQG�JLYH�WKDW�SDUW\�

WKH�EHQHILW�RI�DOO�UHDVRQDEOH�LQIHUHQFHV�LQ�LWV�IDYRU���$OOLDQFH�RI�$XWR��0IUV��Y��

*ZDGRVN\������)��G����������VW�&LU���������6DQWRQL�Y��3RWWHU������)��G����������

��VW�&LU����������7KH�DERYH�GHVFULEHG�VWDQGDUG�³LV�QRW�DIIHFWHG�E\�WKH�SUHVHQFH�RI�

FURVV�PRWLRQV�IRU�VXPPDU\�MXGJPHQW�´��*ZDGRVN\������)��G�DW�����FLWDWLRQ�

RPLWWHG����³>7@KH�FRXUW�PXVW�PXOO�HDFK�PRWLRQ�VHSDUDWHO\��GUDZLQJ�LQIHUHQFHV�

DJDLQVW�HDFK�PRYDQW�LQ�WXUQ�´��&RFKUDQ�Y��4XHVW�6RIWZDUH��,QF�������)��G��������VW�

&LU���������FLWDWLRQ�RPLWWHG���
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� 7KH�'LVWULFW�&RXUW�HUUHG�LQ�LWV�DSSOLFDWLRQ�RI�WKH�UHOHYDQW�VWDQGDUGV�WR�WKH�

FURVV�PRWLRQV�IRU�VXPPDU\�MXGJPHQW�KHUH���,Q�LWV�FRQVLGHUDWLRQ�RI�ERWK�PRWLRQV��LW�

GLVUHJDUGHG�IDFWV�RI�WKH�W\SH�WKDW��DV�D�PDWWHU�RI�ODZ��KDYH�EHHQ�KHOG�WR�EH�PDWHULDO�

WR�WKH�GHWHUPLQDWLRQ�RI�D�SDUW\¶V�³GHVLUH´�±�KHUH��WR�'HIHQGDQWV¶�LQWHQWLRQV�

UHJDUGLQJ�ILVK�SDVVDJH�WKURXJK�WKH�3URMHFWV¶�WXUELQHV���$V�GHVFULEHG�LQ�6HFWLRQ�,,�

EHORZ��SURSHUO\�DGPLWWHG�EXW�GLVUHJDUGHG�IDFWV�UHJDUGLQJ�'HIHQGDQWV¶�NQRZOHGJH�

DQG�DFWLRQV�DUH�PDWHULDO�WR�'HIHQGDQWV¶�PRWLRQ�DQG��SDUWLFXODUO\�ZKHQ�YLHZHG�LQ�

WKH�OLJKW�PRVW�IDYRUDEOH�WR�3ODLQWLIIV��FHUWDLQO\�UDLVH�D�JHQXLQH�LVVXH�DV�WR�ZKDW�

'HIHQGDQWV¶�DFWXDO�³GHVLUH´�LV��SUHFOXGLQJ�VXPPDU\�MXGJPHQW�IRU�'HIHQGDQWV���$V�

GHVFULEHG�LQ�6HFWLRQ�,,,�EHORZ��WKRVH�VDPH�IDFWV�DUH�ERWK�XQGLVSXWHG�DQG��DV�D�

PDWWHU�RI�ODZ��PDWHULDO�WR�3ODLQWLIIV¶�PRWLRQ���2QFH�WKRVH�IDFWV�DUH�FRQVLGHUHG��D�

UHDVRQDEOH�MXU\�FRXOG�QRW�UHWXUQ�D�YHUGLFW�IRU�'HIHQGDQWV��UHTXLULQJ�WKDW�VXPPDU\�

MXGJPHQW�EH�JUDQWHG�IRU�3ODLQWLIIV����

                                                           
���$V�WKH�'LVWULFW�&RXUW�LPSOLHGO\�UHFRJQL]HG��WKH�LQWHUSUHWDWLRQ�RI�WKH�RSHUDWLYH�
ODQJXDJH�RI�WKH�ZDWHU�TXDOLW\�FHUWLILFDWLRQV��DQG�WKH�XQGHUO\LQJ�.+'*�$JUHHPHQW��
LV�D�TXHVWLRQ�RI�ODZ���:KLOH�3ODLQWLIIV�DUH�QRW�DZDUH�RI�D�GHFLVLRQ�GLUHFWO\�
DGGUHVVLQJ�WKH�TXHVWLRQ�ZLWK�UHJDUG�WR�&:$�ZDWHU�TXDOLW\�FHUWLILFDWLRQV��WKH�
IHGHUDO�FRXUWV�KDYH�ORQJ�KHOG��LQ�DQ�DQDORJRXV�FRQWH[W��WKDW�FRQVWUXFWLRQ�RI�&:$�
ZDVWHZDWHU�GLVFKDUJH�SHUPLWV�LV�D�TXHVWLRQ�RI�ODZ���6HH�H�J��8QLWHG�6WDWHV�Y��
:HLW]HQKRII�����)��G��������������WK�&LU���������GLVWULFW�FRXUW¶V�GHFLVLRQ�WR�DOORZ�
MXU\�WR�FRQVWUXH�WKH�WHUPV�RI�D�&:$�ZDVWHZDWHU�GLVFKDUJH�SHUPLW�LVVXHG�E\�WKH�
6WDWH�RI�&DOLIRUQLD�ZDV�³PDQLIHVWO\�HUURQHRXV�´�EHFDXVH�LQWHUSUHWDWLRQ�RI�WKH�WHUPV�
RI�VXFK�D�SHUPLW�LV�D�TXHVWLRQ�RI�ODZ�IRU�WKH�FRXUW���1DWXUDO�5HV��'HI��&RXQFLO��,QF��
�³15'&´��Y��&RXQW\�RI�/RV�$QJHOHV������)��G�����������:/����������DW�
�����WK�
&LU���������³>&:$�SHUPLW@�WHUPV�DUH�WR�EH�JLYHQ�WKHLU�RUGLQDU\�PHDQLQJ��DQG�ZKHQ�
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II.  THE DISTRICT COURT ERRED IN GRANTING DEFENDANTS’ 
MOTION FOR SUMMARY JUDGMENT BY RULING THAT THE 
KNOWING ACTS OF DEFENDANTS TO ENABLE TURBINE 
PASSAGE ARE “NOT GERMANE” TO THE QUESTION OF 
WHETHER DEFENDANTS “DESIRE” TO PASS ADULT SALMON 
AND SHAD THROUGH THEIR TURBINES.�

�
,Q�LWV�UXOLQJ�RQ�WKH�&:$�FODLP��WKH�'LVWULFW�&RXUW�IRXQG���³'HIHQGDQWV�GR�

QRW�FRQWHVW�WKDW�DGXOW�6DOPRQ�DQG�VKDG�LQKDELW�WKH�LPSRXQGPHQWV�DERYH�WKH�

.HQQHEHF�5LYHU�GDPV�RU�WKDW�WKH�UHTXLVLWH�VLWH�VSHFLILF�TXDQWLWDWLYH�VWXGLHV�KDYH�

QRW�EHHQ�SHUIRUPHG�WR�VKRZ�WKDW�WXUELQH�SDVVDJH�ZLOO�QRW�UHVXOW�LQ�LQMXU\�DQG�RU�

PRUWDOLW\�WR�WKH�ILVK�´��-�$�������6-�2UGHU�DW�������)XUWKHU��WKH�'LVWULFW�&RXUW�

DVVXPHG�WKDW�³$WODQWLF�VDOPRQ�DQG�RU�VKDG�DUH�LQ�IDFW�SDVVLQJ�WKURXJK�WKH�WXUELQHV�

DQG�'HIHQGDQWV�KDYH�QRW�WDNHQ�VXIILFLHQW�VWHSV�WR�SUHYHQW�WKDW�SDVVDJH�´��-�$������

�6-�2UGHU�DW�������7KH�'LVWULFW�&RXUW¶V�JUDQW�RI�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�

'HIHQGDQWV�ZDV�EDVHG�VROHO\�RQ�LWV�ILQGLQJ�WKDW�'HIHQGDQWV�GLG�QRW�³GHVLUH´�WR�

DFKLHYH�GRZQVWUHDP�SDVVDJH�RI�DGXOW�VDOPRQ��DQG��DW�/RFNZRRG��DGXOW�VKDG��

WKURXJK�WKH�3URMHFWV¶�WXUELQHV��

>7@KH�'HIHQGDQWV¶�GHVLUH�LV�WKDW�WKH�ILVK�E\SDVV�WKH�WXUELQHV���7ZR�RI�
WKH�WKUHH�GDPV�KDYH�IORDWLQJ�ERRPV�WR�DLG�LQ�E\SDVVLQJ�WKH�WXUELQHV��
�-6)���������������������5REHUW�&KDUOHV�5LFKWHU��,,,��WHVWLI\LQJ�IRU�
'HIHQGDQWV��VWDWHG�WKDW�WKH�'HIHQGDQWV�KDG�QRW�FRPSOHWHG�WKH�VWXGLHV�
UHIHUHQFHG�LQ�WKH�$JUHHPHQW�EHFDXVH�'HIHQGDQWV¶�µGHVLUH�LV�QRW�WR�
SDVV�>WKH�ILVK@�WKURXJK�WKH�WXUELQHV�¶���5LFKWHU�'HS���(&)�1R��������DW�
�������
�

                                                                                                                                                                                           
WKH�WHUPV�RI�D�>SHUPLW@�DUH�FOHDU��WKH�LQWHQW�RI�WKH�SDUWLHV�PXVW�EH�DVFHUWDLQHG�IURP�
WKH�>SHUPLW@�LWVHOI�´���FLWDWLRQ�DQG�LQWHUQDO�TXRWHV�RPLWWHG��������
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-�$�������6-�2UGHU�DW������

,Q�UHDFKLQJ�WKLV�FRQFOXVLRQ��WKH�'LVWULFW�&RXUW�ERWK�PLVXQGHUVWRRG�WKH�QDWXUH�

RI�3ODLQWLIIV¶�DUJXPHQWV�DQG�GLVFRXQWHG�WKH�VLJQLILFDQFH�RI�WKH�HYLGHQFH�3ODLQWLIIV�

SUHVHQWHG���&RQWUDU\�WR�WKH�'LVWULFW¶V�&RXUW�RSLQLRQ��3ODLQWLIIV�GLG�QRW�DUJXH�WKDW�

³GHVLUH´�LV�DQ�DPELJXRXV�WHUP���3ODLQWLIIV�DJUHH�ZLWK�WKH�'LVWULFW�&RXUW�WKDW�WKH�

FRPPRQ�PHDQLQJ�RI�³GHVLUH´�LV�³µ>W@R�ZLVK�RU�ORQJ�IRU��ZDQW�¶´�-�$�������6-�2UGHU�

DW�������3ODLQWLIIV�DJUHH�WKDW�ZKDW�'HIHQGDQWV�want ±�KRZ�WKH\�actually intend WR�

DFKLHYH�GRZQVWUHDP�SDVVDJH�RI�DGXOW�VDOPRQ�DQG�VKDG�±�LV�WKH�LVVXH�WR�EH�

UHVROYHG�����)XUWKHU��FRQWUDU\�WR�WKH�'LVWULFW�&RXUW¶V�FKDUDFWHUL]DWLRQ��3ODLQWLIIV�DUH�

QRW�DWWHPSWLQJ�³WR�VXEVWLWXWH�µNQRZOHGJH¶�RU�µH[SHFWDWLRQV¶�IRU�µGHVLUH¶´�LQ�WKH�

ODQJXDJH�RI�WKH�ZDWHU�TXDOLW\�FHUWLILFDWLRQV��-�$�������6-�2UGHU�DW�������5DWKHU��

3ODLQWLIIV��LQ�OLQH�ZLWK�D�ZLGH�UDQJH�RI�OHJDO�DXWKRULW\�RQ�WKH�LVVXH��EHOLHYH�WKDW�D�

SDUW\¶V�³NQRZOHGJH´�DQG�³H[SHFWDWLRQV´�SURYLGH�FUXFLDO�objective evidence RI�D�

SDUW\¶V�DFWXDO�GHVLUH�±�HYLGHQFH�WKH�'LVWULFW�&RXUW�LPSURSHUO\�GLVUHJDUGHG��

                                                           
���$OWKRXJK�3ODLQWLIIV�QRWHG�LQ�WKHLU�'LVWULFW�&RXUW�SDSHUV�WKDW�WKH�&:$�LV�D�VWULFW�
OLDELOLW\�VWDWXWH��2SSRVLWLRQ�WR�'HIHQGDQWV¶�0RWLRQ�IRU�6XPPDU\�-XGJPHQW�
�'RFNHW������DW�����WKH\�DOVR�FOHDUO\�DUJXHG�WKDW�³WKH�IDFWV�VKRZ�WKDW�1H[W(UD�GRHV�
GHVLUH�WR�SDVV�ILVK�WKURXJK�LWV�WXUELQHV�´�LG���7KH�VWULFW�OLDELOLW\�QDWXUH�RI�WKH�&:$�
VXSSRUWV�3ODLQWLIIV
�SRVLWLRQ�WKDW��ZKHQ�D�VXEMHFWLYH�WHUP�VXFK�DV��GHVLUH��LV�
LQFOXGHG�DV�SDUW�RI�D�UHTXLUHPHQW�LPSRVHG�XQGHU�WKH�VWDWXWH��REMHFWLYH�IDFWV�DQG�
FLUFXPVWDQFHV��DQG�QRW�VXEMHFWLYH�SURIHVVLRQV�RI�LQWHQW��SURYLGH�WKH�EHVW�HYLGHQFH�
RI�FRPSOLDQFH�RU�QRQ�FRPSOLDQFH���
�
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A. A Party’s “Desire” Is Measured By the Party’s Objective 
Manifestations of Desire, and Not By Its Professions of Desire.  

 
:KLOH�3ODLQWLIIV�DUH�XQDZDUH�RI�D�GHFLVLRQ�XQGHU�WKH�&:$�DGGUHVVLQJ�

ZKHWKHU�D�SDUW\�³GHVLUHV´�D�SDUWLFXODU�UHVXOW��FRXUWV�KDYH�LQ�QXPHURXV�RWKHU�

FRQWH[WV�UHVROYHG�TXHVWLRQV�RI�LQWHQW��DQG�RI�³GHVLUH´�LQ�SDUWLFXODU��E\�XVLQJ�D�

³WRWDOLW\�RI�WKH�FLUFXPVWDQFHV´�DSSURDFK���7KH�'LVWULFW�&RXUW�GLG�QRW�DSSO\�VXFK�DQ�

DSSURDFK�KHUH���,QVWHDG��WKH�'LVWULFW�&RXUW�H[SUHVVO\�UHIXVHG�WR�FRQVLGHU�WKH�W\SHV�

RI�HYLGHQFH�URXWLQHO\�KHOG�WR�EH�UHOHYDQW�LQ�GHWHUPLQLQJ�D�SDUW\¶V�GHVLUH��

,Q�JHQHUDO��³VXEMHFWLYH�LQWHQW�PD\�EH�LQIHUUHG�IURP�WKH�REMHFWLYH�

FLUFXPVWDQFHV�´��8QLWHG�6WDWHV�Y��6KHUPDQ������)��G����������VW�&LU���������'H�

/HRQ�5H\QRVR�Y��$VKFURIW������)��G������������G�&LU���������TXRWLQJ�ZLWK�

DSSURYDO�WKHQ�-XGJH�$OLWR¶V�REVHUYDWLRQ�DW�RUDO�DUJXPHQW�WKDW�³VXEMHFWLYH�LQWHQW�LV�

JHQHUDOO\�LQIHUUHG�IURP�REMHFWLYH�IDFWV´���.RVLOHN�Y��6SHQFHU������)��6XSS���G������

���������'��0DVV���������VXEMHFWLYH�VWDWH�RI�PLQG�³LV�RIWHQ�LQIHUUHG�IURP�

EHKDYLRU´�>FLWDWLRQ�RPLWWHG@����6LPLODUO\��LQWHQW�³PD\�EH�LQIHUUHG�IURP�WKH�WRWDOLW\�

RI�UHOHYDQW�IDFWV�´��$XFHOOD�Y��7RZQ�RI�:LQVORZ������$��G������0H���������FLWLQJ�

:DVKLQJWRQ�Y��'DYLV, ����8�6�����������������������UHJDUGLQJ�LQYLGLRXV�LQWHQW�WR�

GLVFULPLQDWH���8QLWHG�6WDWHV�Y��9DYOLWLV����)��G������������VW�&LU��������

�³>I@UDXGXOHQW�LQWHQW�PD\�EH�HVWDEOLVKHG�E\�FLUFXPVWDQWLDO�HYLGHQFH�DQG�E\�

UHDVRQDEOH�LQIHUHQFHV�IURP�IDFWV�DQG�VLWXDWLRQV´���6WRQH�Y��3HUU\�����0H������������

�LQ�UHSOHYLQ�DFWLRQ��³LQWHQW�RI�WKH�SDUWLHV�FDQ�EH�LQIHUUHG�IURP�WKHLU�DFWV�RU�WKH�
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FLUFXPVWDQFHV´���1H��,QV��*URXS�Y��/HRQDUG�������0H��6XSHU��/(;,6�����DW�
��

�&XPEHUODQG�&RXQW\�-DQXDU\������������LQ�LQVXUDQFH�FRYHUDJH�FDVH��FRXUW�VWDWHG�

WKDW�LQWHQW�WR�LQMXUH�LV�LQIHUUHG�IURP�QDWXUH�RI�D�SDUW\¶V�DFWLRQV�LQ�FRPPLWWLQJ�D�

FULPH���

&RXUWV�URXWLQHO\�XVH�D�³WRWDOLW\�RI�WKH�FLUFXPVWDQFHV´�WHVW�WR�GHWHUPLQH�

ZKHWKHU�D�SHUVRQ�³GHVLUHV´�D�SDUWLFXODU�RXWFRPH���6RIDU�Y��-RKQVWRQ�������)��G������

������WK�&LU���������WHVW�XVHG�WR�GHWHUPLQH�ZKHWKHU�FULPLQDO�GHIHQGDQW�³GHVLUHG´�WR�

KDYH�FRXQVHO�SUHVHQW���6FRWW�(OOLRW�6PLWK��/3$�Y��7UDYHOHUV�&DVXDOW\�,QV��&R��������

8�6��'LVW��/(;,6��������DW�
���6�'��2KLR��0D\������������WHVW�XVHG�WR�GHWHUPLQH�

ZKHWKHU�SODLQWLIIV�³GHVLUHG´�WR�GHIHDW�GLYHUVLW\�MXULVGLFWLRQ�E\�DPHQGLQJ�

FRPSODLQW���7D\ORU�Y��%G��RI�(GXF��RI�&LW\�6FKRRO�'LVW��RI�1HZ�5RFKHOOH������)��

6XSS����������������6�'�1�<���������³SXUSRVHIXO�GHVLUH´�WR�VHJUHJDWH�HVWDEOLVKHG�

E\�³FRXUVH�RI�FRQGXFW´�³YLHZHG�LQ�LWV�WRWDOLW\´���VHH�DOVR�6WDWH�RI�0DLQH�Y��/HPD\��

�����0H���������������$��G�������������0H���������HYLGHQFH�RI�IOLJKW�SHUPLWV�DQ�

LQIHUHQFH�WKDW�GHIHQGDQW�³GHVLUHG´�WR�DYRLG�SURVHFXWLRQ���

7KH�'LVWULFW�&RXUW�GLG�QRW�FRQVLGHU�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV�LQ�

GHFLGLQJ�ZKHWKHU�'HIHQGDQWV�³GHVLUH´�WKDW�WKHLU�WXUELQHV�SURYLGH�D�PHDQV�RI�

GRZQVWUHDP�SDVVDJH�IRU�DGXOW�VDOPRQ�DQG�VKDG���5DWKHU��WKH�'LVWULFW�&RXUW�

H[SOLFLWO\�UHIXVHG�WR�FRQVLGHU�FLUFXPVWDQFHV�FOHDUO\�UHOHYDQW�WR�DVVHVVLQJ�

'HIHQGDQWV¶�LQWHQW���6WDWLQJ�WKDW�³>N@QRZOHGJH�GRHV�QRW�HTXDWH�WR�GHVLUH�´�-�$������
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WKH�'LVWULFW�&RXUW�HLWKHU�GLVPLVVHG�RU�RYHUORRNHG�WKH�SULQFLSOH�WKDW�D�SDUW\¶V�

NQRZOHGJH�FDQ�SURYLGH�VWURQJ�evidence RI�GHVLUH���/HDYLWW�Y��&RUU��0HG��6HUY���,QF���

����)��G������������VW�&LU���������(LJKWK�$PHQGPHQW�FODLP�UHTXLUHV�SURRI�WKDW�

SULVRQ�RIILFLDOV�KDYH�D�³VXIILFLHQWO\�FXOSDEOH�VWDWH�RI�PLQG�´�ZKLFK�LV�D�³VXEMHFWLYH�

LQTXLU\´�WKDW�FDQ�EH�VDWLVILHG�E\�VKRZLQJ�WKH�RIILFLDOV�KDG�³DFWXDO�NQRZOHGJH´�RI�

KDUP�WR�LQPDWH���$86$�/LIH�,QV��&R��Y��(UQVW�DQG�<RXQJ������)��G������������G�

&LU���������LQ�D�6HFXULWLHV�DQG�([FKDQJH�$FW������E��DFWLRQ��FRXUW�VWDWHG��³ZH�FDQ�

HDVLO\�ILQG�WKDW�>WKH�GHIHQGDQW@�SRVVHVVHG�WKH�UHTXLVLWH�LQWHQW�WR�GHFHLYH��

PDQLSXODWH��RU�GHIUDXG´�ZKHUH�LW�NQHZ�WKDW�LWV�DFWLRQV�SODFHG�LWV�ILGXFLDULHV�DW�

XQGLVFORVHG�ULVN���*DJQRQ�Y��&RRPEV�����0DVV��$SS��&W����������������1�(��G�����

����0DVV��$SS���������WKH�VFRSH�RI�DJHQF\�WKDW�D�SULQFLSDO�³GHVLUHV´�FDQ�EH�

LQIHUUHG�IURP�WKH�IDFWV�NQRZQ�WR�WKH�SULQFLSDO�DQG�DJHQW�����

� ,Q�D�UHFHQW�FDVH��WKLV�&RXUW�H[DPLQHG�D�FRPSDQ\¶V�³NQRZOHGJH´�DQG�DFWLRQV�

LQ�GHWHUPLQLQJ�ZKHWKHU�WKH�FRPSDQ\�KDG�WKH�³LQWHQW´�WR�GLVSRVH�RI�D�KD]DUGRXV�

VXEVWDQFH�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�&RPSUHKHQVLYH�(QYLURQPHQWDO�5HVSRQVH��

&RPSHQVDWLRQ��DQG�/LDELOLW\�$FW��³&(5&/$´����,Q�8QLWHG�6WDWHV�Y��*HQ��(OHF��&R��

�³*(´�������)��G�������VW�&LU���������WKH�8�6��VXHG�*(�IRU�FRVWV�LQFXUUHG�E\�WKH�

JRYHUQPHQW�LQ�UHPHGLDWLQJ�WKH�)OHWFKHU¶V�3DLQW�:RUNV�DQG�6WRUDJH�)DFLOLW\�

6XSHUIXQG�6LWH���7KH�(QYLURQPHQWDO�3URWHFWLRQ�$JHQF\�KDG�IRXQG�OHDNLQJ�EDUUHOV�

RI�3\UDQRO��D�KD]DUGRXV�VXEVWDQFH��RQ�D�VLWH�RZQHG�E\�)UHG�)OHWFKHU��D�FKHPLFDO�
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VFUDSSHU��DQG�KDG�FRQGXFWHG�D�FOHDQXS�RI�WKH�VLWH�XQGHU�&(5&/$���7KH�8�6��

FODLPHG�*(�ZDV�OLDEOH�IRU�WKH�FOHDQXS�FRVWV�EHFDXVH�LW�KDG�³DUUDQJHG´�IRU�WKH�

GLVSRVDO�RI�WKH�3\UDQRO�E\�VHOOLQJ�LW�WR�)OHWFKHU��

7R�EH�DQ�³DUUDQJHU´�ZLWKLQ�WKH�PHDQLQJ�RI�&(5&/$��*(�KDG�WR�KDYH�

³LQWHQGHG´�WR�GLVSRVH�RI�WKH�3\UDQRO���,G��DW�������7KLV�&RXUW��FLWLQJ�%XUOLQJWRQ�

1RUWKHUQ�	�6DQWD�)H�5\��&R��Y��8QLWHG�6WDWHV������8�6��������������VWDWHG��³DQ�

HQWLW\¶V�NQRZOHGJH�WKDW�D�SURGXFW�LW�VHOOV�ZLOO�EH�GLVFDUGHG�PD\�EH�D�SUREDWLYH�

IDFWRU�RI�LWV�LQWHQW�WR�µGLVSRVH�RI¶�WKDW�SURGXFW�´�WKRXJK�NQRZOHGJH�DORQH�LV�QRW�

VXIILFLHQW�WR�SURYH�LQWHQW���*(������)��G�DW�������7KLV�&RXUW�DQDO\]HG�LQ�GHWDLO�

ZKHWKHU�*(�NQHZ�WKDW�VRPH�RI�WKH�3\UDQRO�LW�VROG�WR�)OHWFKHU�ZDV�RI�QR�XVH�WR�KLP�

EHFDXVH�RI�LWV�SRRU�TXDOLW\��DQG�IRXQG�WKDW�ZDV�LQGHHG�WKH�FDVH���,G��DW�����������,Q�

OLJKW�RI�WKLV�NQRZOHGJH��WKLV�&RXUW�IRXQG��*(¶V�³KLVWRU\�RI�SXUSRVHIXO�LQDFWLRQ�LQ�

UHODWLRQ�WR�WKH�VFUDS�3\UDQRO�OHIW�DW�WKH�)OHWFKHU�6LWH´�XQGHUFXW�LWV�FODLP�³WKDW�LW�GLG�

QRW�KDUERU�WKH�LQWHQW�QHFHVVDU\´�WR�EH�DQ�DUUDQJHU���,G��DW������VHH�LG���³*(�PDGH�QR�

HIIRUW«WR�UHWULHYH��FOHDQXS��RU�RWKHUZLVH�SURSHUO\�GLVSRVH�RI�WKH�WKRXVDQGV�RI�

GUXPV�RI�VFUDS�3\UDQRO�)OHWFKHU�KDG�FODLPHG�ZHUH�XQXVDEOH�WR�KLP´���VHH�DOVR�LG��

DW������WKH�³FROOHFWLYH�HIIHFW´�RI�*(¶V�FRQGXFW��³UDWKHU�WKDQ�SUHYHQW�RU�UHGXFH�WKH�

OLNHOLKRRG�RI�GLVSRVDO��ZDV�WR�HQVXUH�LW´����7KLV�&RXUW�WKXV�FRQFOXGHG�WKDW�*(�KDG�

WKH�UHTXLVLWH�LQWHQW�WR�EH�DQ�³DUUDQJHU´�RI�KD]DUGRXV�VXEVWDQFH�GLVSRVDO�ZLWKLQ�WKH�

PHDQLQJ�RI�&(5&/$��
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6LPLODUO\��UDWKHU�WKDQ�SUHFOXGLQJ�VDOPRQ�DQG�VKDG�IURP�DFFHVVLQJ�WKHLU�

WXUELQHV��WKH�FROOHFWLYH�HIIHFW�RI�'HIHQGDQWV¶�FRQGXFW�KDV�EHHQ�WR�ensure�VXFK�

DFFHVV���&RQWUDU\�WR�WKH�ZHLJKW�RI�DXWKRULW\��KRZHYHU��WKH�'LVWULFW�&RXUW�KHOG�WKDW�

'HIHQGDQWV¶�NQRZOHGJH�DQG�H[SHFWDWLRQ�WKDW�����DGXOW�VDOPRQ�DQG�RU�VKDG�DUH�LQ�

IDFW�SDVVLQJ�WKURXJK�WKH�3URMHFWV¶�WXUELQHV��DQG�����WKHLU�HIIRUWV�WR�GLYHUW�ILVK�DZD\�

IURP�WKH�3URMHFWV¶�WXUELQHV�DUH�LQHIIHFWLYH��DUH�³QRW�JHUPDQH�WR�WKH�&RXUW¶V�

LQTXLU\�´��-�$�������6-�2UGHU�DW�������0RUHRYHU��WKH�'LVWULFW�&RXUW�PDGH�QR�

UHIHUHQFH�WR�'HIHQGDQWV¶�GHFLVLRQ�WR�FRQWLQXH�WR�UXQ�WKHLU�WXUELQHV�NQRZLQJ�ILVK�

ZRXOG�DFFHVV�WKHP���7KH�FRPSOHWH�H[FOXVLRQ�RI�WKHVH�IDFWV�IURP�WKH�'LVWULFW�

&RXUW¶V�DQDO\VLV�LV�XQGHUVFRUHG�E\�LWV�ILQGLQJ�WKDW�WKHUH�ZDV�DQ�³DEVHQFH�RI�

HYLGHQFH´�WKDW�'HIHQGDQWV�GR�GHVLUH�WR�SDVV�ILVK�WKURXJK�WKHLU�WXUELQHV���-�$������

�6-�2UGHU�DW��������

B. The District Court’s Refusal to Consider Objective Evidence of 
Defendants’ “Desire” Regarding Turbine Passage Is Inconsistent 
with the Language, Structure, and Purpose of the Water Quality 
Certifications and the KHDG Agreement.  

 
� $V�WKH�'LVWULFW�&RXUW�FRUUHFWO\�QRWHG��³>D@Q�LQWHUSUHWDWLRQ�ZKLFK�JLYHV�D�

UHDVRQDEOH��ODZIXO��DQG�HIIHFWLYH�PHDQLQJ�WR�DOO�WKH�WHUPV�LV�SUHIHUUHG�WR�DQ�

LQWHUSUHWDWLRQ�ZKLFK�OHDYHV�D�SDUW�XQUHDVRQDEOH��XQODZIXO��RU�RI�QR�HIIHFW�´��-�$��

���������6-�2UGHU�DW���������TXRWLQJ�2IILFH0D[�Y��/HYHVTXH������)��G����������VW�
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&LU���������TXRWLQJ�5HVWDWHPHQW��6HFRQG��RI�&RQWUDFWV�������D��������<HW�WKH�

'LVWULFW�&RXUW�ODUJHO\�LJQRUHG�WKH�FRQWH[W�ZLWKLQ�ZKLFK�WKH�WHUP�³GHVLUH´�LV�XVHG�LQ�

WKH�.+'*�$JUHHPHQW��DQG�GLG�QRW�FRQVLGHU�WKH�SXUSRVH�RI�WKH�$JUHHPHQW�DQG�RI�

WKH�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�LQWR�ZKLFK�LW�LV�LQFRUSRUDWHG���(VSHFLDOO\�ZKHQ�WKH�

UHOHYDQW�ODQJXDJH�RI�WKH�.+'*�$JUHHPHQW�LV�FRQVLGHUHG�LQ�LWV�HQWLUHW\��LW�LV�FOHDU�

WKDW�WKH�SXUSRVH�RI�WKH�SURYLVLRQ�LQ�TXHVWLRQ�LV�WR�KHOS�HQVXUH�WKDW�WKH�.HQQHEHF�

5LYHU�LV�D�VXLWDEOH�KDELWDW�IRU�VDOPRQ�DQG�VKDG��DQG�QRW�VLPSO\�WR�HQVXUH�WKDW�WKH�

RSHUDWRUV�RI�WKHVH�GDPV�KDYH�EHQLJQ�KRSHV�DQG�GUHDPV�DERXW�ILVK�SDVVDJH�����7KLV��

LQ�WXUQ��SURYLGHV�VWURQJ�DGGLWLRQDO�VXSSRUW�IRU�WKH�SULQFLSOH�WKDW�'HIHQGDQWV¶�

³GHVLUH´�LV�WR�EH�PHDVXUHG�KHUH�E\�WKH�DFWLRQV�WKH\�KDYH�±�DQG�KDYH�QRW�±�WDNHQ�WR�

NHHS�VDOPRQ�DQG�VKDG�RXW�RI�WKHLU�WXUELQHV���4XLWH�VLPSO\��DQ�LQWHUSUHWDWLRQ�WKDW�

JDYH�SUHFHGHQFH�WR�'HIHQGDQWV¶�VLPSOH�professions�RI�³GHVLUH´�RYHU�WKH�REMHFWLYH�

evidence RI�WKHLU�³GHVLUH´�ZRXOG�PDNH�D�PRFNHU\�RXW�RI�WKH�ILVKHU\�SURWHFWLRQV�

FDUHIXOO\�EXLOW�LQWR�WKH�.+'*�$JUHHPHQW�DQG�ZDWHU�TXDOLW\�FHUWLILFDWLRQV����

                                                           
���6HH�DOVR�15'&�Y��&RXQW\�RI�/RV�$QJHOHV������)��G�����������:/����������DW�

����FRXUWV�³PXVW�LQWHUSUHW�>&:$�ZDVWHZDWHU�GLVFKDUJH�SHUPLWV@�LQ�D�PDQQHU�WKDW�
JLYHV�IXOO�PHDQLQJ�DQG�HIIHFW�WR�DOO�RI�WKH�>SHUPLW
V@�SURYLVLRQV�DQG�DYRLG�D�
FRQVWUXFWLRQ�RI�WKH�>SHUPLW@�WKDW�IRFXVHV�RQO\�RQ�D�IHZ�LVRODWHG�SURYLVLRQV�´��
�FLWDWLRQ�DQG�LQWHUQDO�TXRWHV�RPLWWHG�����
���7KH�³3XUSRVHV´�VHFWLRQ�RI�WKH�.+'*�$JUHHPHQW�VWDWHV��LQ�UHOHYDQW�SDUW��WKDW�LWV�
SXUSRVHV�DUH�WR�³UDSLGO\�DVVLVW�LQ�WKH�UHVWRUDWLRQ�RI�>DQDGURPRXV�ILVK@�VSHFLHV�LQ�WKH�
.HQQHEHF�5LYHU´�DQG�WR�³DYRLG�H[WHQVLYH�OLWLJDWLRQ�RYHU�ILVK�SDVVDJH�
PHWKRGRORJLHV��WLPHWDEOHV�DQG�IXQGLQJ�´��-�$�������.+'*�$JUHHPHQW�DW������,,�����
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$V�VHW�IRUWK�DERYH��HDFK�ZDWHU�TXDOLW\�FHUWLILFDWLRQ�FRQWDLQV�D�VHFWLRQ��

HQWLWOHG�³,17(5,0�'2:1675($0�),6+�3$66$*(�´�WKDW�UHTXLUHV�WKH�3URMHFW�

OLFHQVHH�WR�³eliminate significant injury�WR�RXW�PLJUDWLQJ�DQDGURPRXV�ILVK�LQ�

DFFRUGDQFH�ZLWK�WKH�WHUPV�RI�WKH�.+'*�6HWWOHPHQW�$JUHHPHQW�´��-�$�������6)�

������HPSKDVLV�DGGHG����7KH�LQFRUSRUDWHG�VHFWLRQV�RI�WKH�.+'*�$JUHHPHQW�

UHODWLQJ�WR�LQWHULP�GRZQVWUHDP�SDVVDJH�DW�WKH�3URMHFWV��LQ�WXUQ��EHJLQ�ZLWK�D�JHQHUDO�

UHTXLUHPHQW�WKDW�WKH�OLFHQVHHV�DW�HDFK�RI�WKHVH�3URMHFWV�HPSOR\�³RSHUDWLRQDO´�

PHDVXUHV��VXFK�DV�³WHPSRUDU\�WXUELQH�VKXWGRZQV�´�DV�D�PHDQV�WR�³GLPLQLVK�

HQWUDLQPHQW´�DQG�WR�³DOORZ�GRZQVWUHDP�SDVVDJH�RI�RXWPLJUDWLQJ«�$WODQWLF�

VDOPRQ«DQG�$PHULFDQ�VKDG�´�DQG�WKXV�WR�³HOLPLQDWH�VLJQLILFDQW�LQMXU\�RU�

PRUWDOLW\��LPPHGLDWH�RU�GHOD\HG��WR�>WKHVH@�VSHFLHV�´��-�$�����������/RFNZRRG���

�����6KDZPXW��������:HVWRQ����7KHUH�IROORZV�D�VHSDUDWH�VHFRQG�VHFWLRQ��HQWLWOHG�

³WXUELQH�SDVVDJH�´�WKDW�EHJLQV�ZLWK�D�FOHDU�VWDWHPHQW�WKDW�WXUELQHV�DUH�D�GLVIDYRUHG�

URXWH�RI�SDVVDJH�DW�HDFK�RI�WKHVH�GDPV���

/LFHQVHH�DQG�WKH�UHVRXUFH�DJHQFLHV�DJUHH�WKDW�ILVK�SDVVDJH�E\�PHDQV�
RI�VOXLFHZD\V�DQG�RU�FRQWUROOHG�VSLOOV�DUH�WKH�ILUVW�DQG�SUHIHUUHG�
DSSURDFK�WR�LQWHULP�GRZQVWUHDP�ILVK�SDVVDJH«�
�

-�$�������/RFNZRRG��������6KDZPXW��������:HVWRQ����7KH�ZDWHU�TXDOLW\�

FHUWLILFDWLRQV�DOVR�VLQJOH�RXW�DGXOW�ILVK�IRU�WKH�KLJKHVW�OHYHO�RI�SURWHFWLRQ���3DVVDJH�

RI�DGXOWV�WKURXJK�WKH�WXUELQHV�LV�EDUUHG�XQOHVV�'HIHQGDQWV�first�FRPSOHWH�ULJRURXV�

quantitative VWXGLHV�SURYLQJ�WKDW�VXFK�SDVVDJH�LV�VDIH���,G���,Q�FRQWUDVW��WKH�
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SURYLVLRQV�IRU�MXYHQLOH�ILVK�DOORZ�WKH�OLFHQVHHV�D�JUDFH�SHULRG�GXULQJ�ZKLFK�WKH\�

PD\�qualitatively�DVVHVV�WKH�HIIHFWV�RI�WXUELQH�SDVVDJH�����,G���7KHVH�GHWDLOHG�

SURWHFWLRQV�LQ�WKH�FHUWLILFDWLRQV�ZRXOG�KDYH�QR�SUDFWLFDO�HIIHFW�LI�WKH�OLFHQVHHV�

FRXOG�DYRLG�WKHP�PHUHO\�E\�professing�QR�³GHVLUH´�WR�SDVV�DGXOW�ILVK�WKURXJK�WKHLU�

WXUELQHV��  

� )XUWKHU��WKH�VWDWXWRU\�SXUSRVH�RI�D�ZDWHU�TXDOLW\�FHUWLILFDWLRQ�LV�WR�VHFXUH�DQG�

PDLQWDLQ�FRPSOLDQFH�ZLWK�WKH�&:$�ZDWHU�TXDOLW\�VWDQGDUGV���+HUH��WKH�ZDWHU�

TXDOLW\�VWDQGDUG�IRU�WKH�.HQQHEHF�5LYHU�VSHFLILHV�WKDW�WKH�ULYHU�PXVW�EH�³VXLWDEOH´�

DV�D�³KDELWDW�IRU�ILVK´��VHH�VXSUD�DW�SDJH�������7KH�ULYHU�FDQQRW�EH�D�VXLWDEOH�KDELWDW�

IRU��DOUHDG\�HQGDQJHUHG��VDOPRQ�DQG�VKDG�LI�WKHLU�DGXOW�PLJUDWLRQ�URXWHV�IRUFH�WKHP�

WKURXJK�UDSLGO\�VSLQQLQJ�K\GURHOHFWULF�WXUELQHV�WKDW�VXEMHFW�WKHP�WR�D�KLJK�ULVN�RI�

GHDWK�RU�LQMXU\���7KH�SURWHFWLYH�ODQJXDJH�RI�WKH�.+'*�$JUHHPHQW�ZDV�LQWHQGHG�WR�

DYRLG�MXVW�VXFK�D�UHVXOW���,I�WKH�OLFHQVHHV¶�SURIHVVLRQV�RI�VXEMHFWLYH�GHVLUH�FRXOG�

DOORZ�WKHP�WR�DYRLG�WKH�VWLSXODWHG�SURWHFWLRQV�IRU�DGXOW�VDOPRQ�DQG�VKDG��WKH�

VWDWXWRU\�JRDO�RI�FRPSOLDQFH�ZLWK�ZDWHU�TXDOLW\�VWDQGDUGV�ZRXOG�EH�VLJQLILFDQWO\�

IUXVWUDWHG� 

                                                           
���7KLV�H[WUD�OD\HU�RI�SURWHFWLRQ�IRU�DGXOWV�LV�ZHOO�MXVWLILHG�E\�WKH�IDFW�WKDW��DV�
'HIHQGDQWV�WKHPVHOYHV�DFNQRZOHGJH��DGXOWV��EHFDXVH�WKH\�DUH�ODUJHU��DUH�PRUH�
OLNHO\�WKDQ�MXYHQLOHV�WR�EH�NLOOHG�RU�LQMXUHG�SDVVLQJ�WKURXJK�WKH�3URMHFWV¶�WXUELQHV���
6HH�-�$������6)�������-�$�������5LFKWHU�'HS��DW����������SUREDELOLW\�WKDW�DGXOW�
VDOPRQ�SDVVLQJ�WKURXJK�WKH�/RFNZRRG�WXUELQHV�ZLOO�EH�VWUXFN�E\�D�WXUELQH�EODGH�
³LV�YHU\�KLJK´������
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C. The Undisputed Facts in the Record Prevent the Issuance of 
Summary Judgment for Defendants. 

 
3ODLQWLIIV�SUHVHQWHG�XQGLVSXWHG�HYLGHQFH�WKDW�'HIHQGDQWV�NQHZ�WKDW�WXUELQH�

HQWUDLQPHQW�LV�D��DQG�RIWHQ�the��SULQFLSDO�URXWH�RI�SDVVDJH�IRU�GRZQVWUHDP�

PLJUDWLQJ�ILVK�DW�DOO�WKUHH�3URMHFWV���$W�D�IRUPDO�DGPLQLVWUDWLYH�KHDULQJ�RQ�WKH�ZDWHU�

TXDOLW\�FHUWLILFDWLRQV�KHOG�LQ�0DUFK�������VKRUWO\�DIWHU�WKH�FHUWLILFDWLRQV¶�

UHVWULFWLRQV�RQ�DGXOW�VDOPRQ�DQG�VKDG�SDVVDJH�ZHQW�LQWR�HIIHFW��WZR�GLIIHUHQW�

1H[W(UD�UHSUHVHQWDWLYHV�FRQILUPHG�WKDW�WXUELQHV�DUH�DPRQJ�WKH�³H[LVWLQJ�

GRZQVWUHDP�SDVVDJHV�IRU«DQDGURPRXV�ILVK�DW�WKH�.HQQHEHF�5LYHU�3URMHFWV�´��-�$��

�����6)�����������&XUUHQWO\��'HIHQGDQWV�DFNQRZOHGJH�WKDW�������WXUELQHV�UHPDLQ�

RQH�RI�WKH�WKUHH�URXWHV�E\�ZKLFK�GRZQVWUHDP�PLJUDWLQJ�ILVK�SDVV�WKH�3URMHFWV��H�J���

-�$������6)����������RQH�RI�WKH�RWKHU�WKUHH�URXWHV�±�SDVVDJH�YLD�VSLOO�±�LV�QRW�

DYDLODEOH�DW�DQ\�RI�WKH�3URMHFWV�XQOHVV�WKH�ULYHU�IORZ�H[FHHGV�WKH�3URMHFW¶V�

K\GUDXOLF�FDSDFLW\��-�$����������6)��������������������QR�PDWWHU�KRZ�KLJK�WKH�ULYHU�

IORZ��SDVVDJH�E\�VSLOO�LV�XQDYDLODEOH�WR�ILVK�HQWHULQJ�WKH�6KDZPXW�RU�/RFNZRRG��

IRUHED\�FKDQQHO��XQOHVV�WKH\�PDQDJH�WR�VZLP�EDFN�XSVWUHDP��DJDLQVW�WKH�FXUUHQW��

WR�HVFDSH�WKH�FKDQQHO���-�$������6)����������DGXOW�VDOPRQ�KDYH�DFFHVV�WR�VRPH�RU�DOO�

WKH�WXUELQHV�DW�DOO�WKUHH�RI�WKH�3URMHFWV��DQG�DGXOW�VKDG�KDYH�DFFHVV�WR�WKH�WXUELQHV�DW�

/RFNZRRG��-�$������������������6)���������������������������������D�JXLGDQFH�

ERRP�ZDV�QRW�LQVWDOOHG�DW�:HVWRQ�XQWLO�WKH�VXPPHU�RI�������LW�LV�SHULRGLFDOO\�

QRQIXQFWLRQDO��DQG��GHSHQGLQJ�RQ�ULYHU�IORZ��URXJKO\�����WR�����RI�DGXOW�VDOPRQ�
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SDVVLQJ�WKDW�SURMHFW�GR�VR�YLD�WKH�WXUELQHV�ZKHQ�WKH�ERRP�LV�QRW�RSHUDWLRQDO��-�$��

����������6)���������������QR�JXLGDQFH�ERRP�KDV�HYHU�EHHQ�LQVWDOOHG�DW�6KDZPXW��

DQG��GHSHQGLQJ�RQ�ULYHU�IORZ��URXJKO\�����WR�����RI�DGXOW�VDOPRQ�SDVVLQJ�WKDW�

SURMHFW�GR�VR�YLD�WKH�WXUELQHV��-�$�����������6)��������������WKH�JXLGDQFH�ERRP�

LQVWDOOHG�DW�/RFNZRRG�LQ������ZDV�QRQIXQFWLRQDO�DQG�KDG�WR�EH�UHSODFHG��WKH�

UHSODFHPHQW�ERRP�LQVWDOOHG�LQ������KDV�FRQWLQXHG�WR�H[SHULHQFH�IXQFWLRQDO�

SUREOHPV��DQG��GHSHQGLQJ�RQ�ULYHU�IORZ��IURP�������WR�������RI�DGXOW�VDOPRQ�

SDVVLQJ�WKH�/RFNZRRG�3URMHFW�GR�VR�YLD�WKH�WXUELQHV�HYHQ�ZKHQ�WKDW�JXLGDQFH�

ERRP�LV�RSHUDWLRQDO��-�$���������������������6)�����������������������������

1RQHWKHOHVV��GHVSLWH�EHLQJ�QRWLILHG�E\�IHGHUDO�DQG�VWDWH�ILVKHULHV�DJHQFLHV�WKDW�WKHLU�

E\SDVV�V\VWHPV�DUH�LQDGHTXDWH�WR�HQVXUH�VDIH�SDVVDJH�IRU�DQDGURPRXV�ILVK��-�$��

��������������6)����������������WKDW�WKH�W\SH�RI�ERRP�HPSOR\HG�DW�:HVWRQ�DQG�

/RFNZRRG�LV�³SURQH�WR�IDLOXUH�´�-�$�����������6)�����������DQG�WKDW�³SK\VLFDO�

H[FOXVLRQ´�LV�D�PRUH�HIIHFWLYH�PHDQV�RI�NHHSLQJ�ILVK�IURP�HQWHULQJ�WKH�WXUELQHV��

-�$�����������6)�������'HIHQGDQWV�GHFLGHG�QRW�WR�XWLOL]H�HLWKHU�SK\VLFDO�H[FOXVLRQ�

�VXFK�DV�SODFLQJ�D�JUDWLQJ�LQ�IURQW�RI�WKH�WXUELQH�LQWDNHV��RU�WHPSRUDU\�WXUELQH�

VKXWGRZQV�WR�NHHS�DGXOW�VDOPRQ�RU�DGXOW�VKDG�IURP�DFFHVVLQJ�WKH�3URMHFWV¶�

WXUELQHV���5DWKHU��'HIHQGDQWV�FRQWLQXHG��ZLWKRXW�LQWHUUXSWLRQ��WR�RSHUDWH�WKH�

WXUELQHV�GXULQJ�PLJUDWLRQ�VHDVRQV��DQG�WKXV�WR�PDNH�WKHP�DYDLODEOH�DV�RQH�RI�WKH�

GRZQVWUHDP�SDVVDJH�URXWHV�IRU�RXW�PLJUDWLQJ�VDOPRQ�DQG�VKDG���'HIHQGDQWV¶�
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NQRZOHGJH�DQG�FRQGXFW�±�UXQQLQJ�WKH�WXUELQHV�GXULQJ�PLJUDWLRQ�VHDVRQV��IDLOLQJ�WR�

XSJUDGH�E\SDVV�V\VWHPV�WKH\�NQHZ�ZHUH�LQFDSDEOH�RI�NHHSLQJ�DGXOW�ILVK�DZD\�IURP�

WKH�WXUELQHV�±�ZDV��OLNH�*(¶V�NQRZOHGJH�DQG�FRQGXFW�LQ�GHDOLQJ�ZLWK�3\UDQRO��

PDWHULDO�HYLGHQFH�WKDW�'HIHQGDQWV�GHVLUH�WR�SDVV�DGXOW�ILVK�WKURXJK�WKHLU�WXUELQHV���

$W�D�PLQLPXP��WKHVH�IDFWV�DQG�FLUFXPVWDQFHV�UDLVH�D�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�

DV�WR�ZKHWKHU�'HIHQGDQWV�³GHVLUH´�WKDW�SDVVDJH�WKURXJK�WXUELQHV�EH�RQH�RI�WKH�

PHDQV�E\�ZKLFK�PLJUDWLQJ�VDOPRQ�DQG�VKDG�DUH�SDVVHG�GRZQVWUHDP�DW�WKH�:HVWRQ��

6KDZPXW��DQG�/RFNZRRG�3URMHFWV��

III. PLAINTIFFS ARE ENTITLED TO SUMMARY JUDGMENT AS A 
MATTER OF LAW. 

 
7KHVH�VDPH�XQGLVSXWHG�IDFWV�HQWLWOH�3ODLQWLIIV�WR�D�UXOLQJ�RI�VXPPDU\�

MXGJPHQW�LQ�WKHLU�IDYRU���:KHQ�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV�DUH�FRQVLGHUHG��LW�

FDQQRW�UHDVRQDEO\�EH�PDLQWDLQHG�WKDW�'HIHQGDQWV�KDYH�no�³GHVLUH´�WR�XVH�WKHLU�

K\GURHOHFWULF�WXUELQHV�DV�D�PHDQV�RI�SDVVDJH�IRU�GRZQVWUHDP�PLJUDWLQJ�VDOPRQ�DW�

WKH�:HVWRQ�DQG�6KDZPXW�3URMHFWV��DQG�DV�D�PHDQV�RI�SDVVDJH�IRU�VDOPRQ�DQG�VKDG�

DW�WKH�/RFNZRRG�3URMHFW���$QG��XQGHU�WKH�H[SUHVV�WHUPV�RI�WKHLU�ZDWHU�TXDOLW\�

FHUWLILFDWLRQV��³to the extent that´�'HIHQGDQWV�GHVLUH�WR�SDVV�DGXOW�VDOPRQ�DQG�RU�

VKDG�GRZQVWUHDP�WKURXJK�WKHLU�WXUELQHV��WKH\�³PXVW�ILUVW�GHPRQVWUDWH´�WKDW�WKLV�

OHYHO�RI�WXUELQH�SDVVDJH�ZLOO�QRW�FDXVH�VLJQLILFDQW�KDUP���-�$�������6)���������

�HPSKDVLV�DGGHG����$V�WKH�'LVWULFW�&RXUW�IRXQG��'HIHQGDQWV�WKHPVHOYHV�

DFNQRZOHGJH�WKDW�WKH\�KDYH�QRW�PDGH�VXFK�D�VKRZLQJ��
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� 7KH�UHOHYDQW�UHFRUG�EHIRUH�WKLV�&RXUW��VHW�IRUWK�LQ�GHWDLO�DW�SDJHV�������DQG�

�������VXSUD���GHPRQVWUDWHV�WKDW�'HIHQGDQWV�NQRZ�WKDW�VDOPRQ�DQG�VKDG�DFFHVV�

WKHLU�WXUELQHV��WKDW�WKH\�NQRZ�WKDW�WKH�PHDVXUHV�WKH\�KDYH�WDNHQ�WR�SUHYHQW�VXFK�

DFFHVV�DUH�LQDGHTXDWH��WKDW�WKH\�DUH�DZDUH�WKDW�RWKHU�PHDVXUHV�±�VXFK�DV�WXUELQH�

VFUHHQLQJ�DQG�WHPSRUDU\�WXUELQH�VKXWGRZQV�±�ZRXOG�EH�HIIHFWLYH��DQG�WKDW��GHVSLWH�

WKH�ODQJXDJH�LQ�WKH�.+'*�$JUHHPHQW�VSHFLILFDOO\�UHTXLULQJ�WKH�DGRSWLRQ�RI�VXFK�

PHDVXUHV��'HIHQGDQWV�KDYH�FKRVHQ�QRW�WR�HPSOR\�WKHP���$GGLWLRQDO�SURRI�WKDW�

'HIHQGDQWV�³GHVLUH´�WR�SDVV�VDOPRQ�DQG�VKDG�WKURXJK�WKH�3URMHFWV¶�WXUELQHV�FDQ�EH�

VHHQ�LQ�WKH�WLPLQJ�RI�WKH��OLPLWHG��DFWLRQV�WKH\�KDYH�WDNHQ�WR�JXLGH�ILVK�DZD\�IURP�

WKH�WXUELQHV�DW�WKH�3URMHFWV�����

� 7KH�.+'*�$JUHHPHQW�ZDV�VLJQHG�LQ�������DQG�ZDV�LQFRUSRUDWHG�LQWR�WKH�

ZDWHU�TXDOLW\�FHUWLILFDWLRQV�IRU�WKH�:HVWRQ��6KDZPXW��DQG�/RFNZRRG�3URMHFWV�

VKRUWO\�WKHUHDIWHU���7KH�VSHFLILF�SURWHFWLRQV�RI�WKH�.+'*�$JUHHPHQW�IRU�DGXOW�

VDOPRQ�DQG�VKDG�EHFDPH�RSHUDWLYH�ZKHQ�³DGXOW�VKDG�DQG�RU�$WODQWLF�VDOPRQ�

EHJ>D@Q�WR�LQKDELW�WKH�LPSRXQGPHQW�DERYH�WKH�«�SURMHFW�´��-�$�������6)��������

$GXOW�VDOPRQ�ZHUH�WUXFNHG�WR�WKH�6DQG\�5LYHU��DERYH�DOO�WKUHH�3URMHFWV�DQG�WKH�

+\GUR�.HQQHEHF�3URMHFW��EHJLQQLQJ�LQ�������WKXV�WULJJHULQJ�WKH�UHOHYDQW�.+'*�

SURWHFWLRQV�IRU�DGXOW�VDOPRQ���-�$������6)�������$GXOW�VKDG�ZHUH�WUXFNHG�WR�D�SRLQW�

DERYH�WKH�+\GUR�.HQQHEHF�3URMHFW�EHJLQQLQJ�LQ�������WKXV�WULJJHULQJ�WKH�UHOHYDQW�

.+'*�SURWHFWLRQV�IRU�DGXOW�VKDG�DW�/RFNZRRG��DQG�DW�+\GUR�.HQQHEHF����-�$��
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���������'HIHQGDQWV¶�5HVSRQVH�WR�3ODLQWLIIV¶�6WDWHPHQW�RI�8QGLVSXWHG�0DWHULDO�

)DFWV�>'RFNHW����@���������$W�QRQH�RI�WKH�3URMHFWV��KRZHYHU��GLG�'HIHQGDQWV�WDNH�

WLPHO\�DFWLRQ�WR�NHHS�DGXOW�VDOPRQ��RU�VKDG��IURP�SDVVLQJ�WKURXJK�WXUELQHV���

5DWKHU��DV�GLVFXVVHG�DERYH��'HIHQGDQWV�WHVWLILHG�DW�D������DGMXGLFDWRU\�KHDULQJ�WKDW�

WXUELQHV�UHPDLQHG�RQH�RI�WKH�GRZQVWUHDP�SDVVDJH�URXWHV�IRU�DQDGURPRXV�ILVK�DW�DOO�

WKUHH�3URMHFWV��-�$�������6)����������DQG�WKH\�KDYH�PRYHG�RQO\�VSRUDGLFDOO\��DQG�

KDOI�KHDUWHGO\��VLQFH�WKDW�WLPH�WR�UHGXFH�WKH�LQFLGHQFH�RI�WXUELQH�SDVVDJH�DW�WKH�

3URMHFWV��

� $W�:HVWRQ�±�WKH�3URMHFW�IXUWKHVW�XSVWUHDP��DQG�WKXV�WKH�ILUVW�3URMHFW�

HQFRXQWHUHG�E\�GRZQVWUHDP�PLJUDWLQJ�ILVK�±�'HIHQGDQWV�ZHUH�ZHOO�DZDUH�WKDW�

DGXOW�VDOPRQ�KDG�UHDG\�DFFHVV�WR�DOO�IRXU�RI�WKH�3URMHFW¶V�)UDQFLV�WXUELQHV���-�$�����

�6)�����������<HW��GHVSLWH�WKH�IDFW�WKDW�WXUELQH�SDVVDJH�UHPDLQHG�WKH�SULQFLSDO�

GRZQVWUHDP�SDVVDJH�URXWH�IRU�VDOPRQ��-�$�������6)����������'HIHQGDQWV�ZDLWHG�

XQWLO�WKH�VXPPHU�RI������±�VRPH�VL[�PLJUDWLRQ�VHDVRQV�DIWHU�WKH�.+'*�

UHTXLUHPHQWV�KDG�JRQH�LQWR�HIIHFW��DQG�PRQWKV�DIWHU�WKH�ILOLQJ�RI�WKLV�DFWLRQ��±�WR�

LQVWDOO�D�JXLGDQFH�ERRP��DOEHLW�RQH�WKDW�LV�SURQH�WR�IDLOXUH�DQG�KDV�EHHQ�GHHPHG�

LQDGHTXDWH�E\�VWDWH�DQG�IHGHUDO�DJHQFLHV���-�$�����������6)����������������

� (YHQ�OHVV�ZDV�GRQH�DW�6KDZPXW��WKH�QH[W�3URMHFW�HQFRXQWHUHG�E\�

GRZQVWUHDP�PLJUDWLQJ�VDOPRQ���$OWKRXJK�'HIHQGDQWV�NQHZ�WKDW�DGXOW�VDOPRQ�KDYH�

UHDG\�DFFHVV�WR�WKH�3URMHFW¶V�WZR�SURSHOOHU�WXUELQHV��-�$������6)����������

Case: 13-1750     Document: 00116580058     Page: 62      Date Filed: 09/09/2013      Entry ID: 5762210



���
�

'HIHQGDQWV�FKRVH�QRW�WR�LQVWDOO�D�GHGLFDWHG�ILVK�E\SDVV�DW�WKH�3URMHFW��FKRRVLQJ�

LQVWHDG�WR�UHO\�RQ�DQ�H[LVWLQJ�VXUIDFH�VOXLFH�±�GHVLJQHG�IRU�WKH�SDVVDJH�RI�IORDWLQJ�

GHEULV�±�ZKLFK�KDV�D�IORZ�UDWH�OHVV�WKDQ����RI�WKDW�WKURXJK�WKH�WXUELQHV���-�$������

�����6)�����������������0RUHRYHU��GHVSLWH�WKH�IDFW�WKDW�WXUELQH�HQWUDLQPHQW�

UHPDLQV�WKH�SULQFLSDO�GRZQVWUHDP�SDVVDJH�URXWH�IRU�VDOPRQ��-�$�����������6)�����

�����'HIHQGDQWV�KDYH�QRW�LQVWDOOHG�D�JXLGDQFH�ERRP�RU�RWKHU�GLYHUVLRQDU\�GHYLFH�WR�

JXLGH�ILVK�DZD\�IURP�WKH�6KDZPXW�3URMHFW¶V�WXUELQHV�DQG�WRZDUG�WKH�VXUIDFH�

VOXLFH� 

� $W�/RFNZRRG��WKH�IXUWKHVW�GRZQVWUHDP�RI�WKH�3URMHFWV��'HIHQGDQWV�NQHZ�

WKDW�DGXOW�VDOPRQ�DQG�VKDG�KDG�UHDG\�DFFHVV�WR�WKH�3URMHFW¶V�.DSODQ�WXUELQH��-�$��

����6)���������DQG�WKDW�DGXOW�VKDG�DOVR�OLNHO\�KDG�DFFHVV�WR�WKH�3URMHFW¶V�VL[�

)UDQFLV�WXUELQHV��-�$������6)�������<HW�LW�ZDV�QRW�XQWLO�WKH�ODWH�VXPPHU�RI�������

ZHOO�LQWR�WKH�IRXUWK�PLJUDWLRQ�VHDVRQ�DIWHU�WKH�.+'*�UHTXLUHPHQWV�IRU�DGXOW�

VDOPRQ�KDG�JRQH�LQWR�HIIHFW��DQG�WKUHH�PLJUDWLRQ�VHDVRQV�DIWHU�WKH�UHTXLUHPHQWV�IRU�

DGXOW�VKDG�EHFDPH�HIIHFWLYH��WKDW�'HIHQGDQWV�LQVWDOOHG�D�GRZQVWUHDP�ILVK�E\SDVV�

DQG�JXLGDQFH�ERRP�DW�/RFNZRRG���-�$�������6)���������$V�GLVFXVVHG�LQ�GHWDLO�

DERYH��VHH�VXSUD�DW�SDJHV��������WKH�/RFNZRRG�E\SDVV�V\VWHP�KDV�SURYHQ�

LQDGHTXDWH�WR�WKH�WDVN��LW�LV�RIWHQ�LQRSHUDEOH��DQG�LW�DOORZV�VLJQLILFDQW�WXUELQH�

SDVVDJH�HYHQ�ZKHQ�IXQFWLRQLQJ��-�$�������6)�����������
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� 1RQHWKHOHVV��GHVSLWH�WKH�IDLOXUH�RI�WKHVH�KDOI�PHDVXUHV��GHVSLWH�EHLQJ�WROG�E\�

10)6�WKDW�WKH�3URMHFWV�OLNHO\�DUH�NLOOLQJ�DQG�LQMXULQJ�GRZQVWUHDP�PLJUDWLQJ�

VDOPRQ��-�$�������6)�����������DQG�GHVSLWH�WKH�H[SOLFLW�FDOO�LQ�WKH�.+'*�

$JUHHPHQW�IRU�³WHPSRUDU\�WXUELQH�VKXWGRZQV�´�not�once�LQ�WKH�SHULRG�IURP�VSULQJ�

�����WKURXJK�VSULQJ������GLG�'HIHQGDQWV�FORVH�GRZQ�DQ\�RI�WKH�WXUELQHV�DW�DQ\�RI�

WKH�3URMHFWV�WR�NHHS�DGXOW�VDOPRQ�RU�VKDG�IURP�SDVVLQJ�WKURXJK�WKHP���7KLV�LV�WKH�

WUXH�PHDVXUH�RI�WKHLU�³GHVLUH´�UHJDUGLQJ�WXUELQH�SDVVDJH��

CONCLUSION 

7KH�JUDQW�RI�VXPPDU\�MXGJPHQW�IRU�'HIHQGDQWV�VKRXOG�EH�UHYHUVHG��DQG�

3ODLQWLIIV¶�VXPPDU\�MXGJPHQW�PRWLRQ�VKRXOG�EH�JUDQWHG��

5HVSHFWIXOO\�VXEPLWWHG��

/s/ Charles C. Caldart 
&KDUOHV�&��&DOGDUW��%DU�1R�����������
1DWLRQDO�(QYLURQPHQWDO�/DZ�&HQWHU�
�����7KLUG�$YH���6XLWH�����
6HDWWOH��:$�������
���������������
FFFQHOF#DRO�FRP��
�

/s/ Bruce M. Merrill 
%UXFH�0��0HUULOO��%DU�1R���������
����&RPPHUFLDO�6WUHHW��6XLWH�����
3RUWODQG��0(�������
���������������
PDLQHODZ#QDLQH�UU�FRP�
�

/s/ David A. Nicholas 
'DYLG�$��1LFKRODV��%DU�1R���������
���:KLWQH\�5RDG�
1HZWRQ��0$�������
���������������
GQLFKRODV#YHUL]RQ�QHW��
�

/s/ Joshua R. Kratka 
-RVKXD�5��.UDWND��%DU�1R���������
1DWLRQDO�(QYLURQPHQWDO�/DZ�&HQWHU�
���:LQWHU�6WUHHW���WK�)ORRU�
%RVWRQ��0$�������
���������������
MRVK�NUDWND#YHUL]RQ�QHW��

�
�
�
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CERTIFICATE OF COMPLIANCE WITH RULE 32(a) 
 

���7KLV�EULHI�FRPSOLHV�ZLWK�WKH�W\SH�YROXPH�OLPLWDWLRQ�RI�)HG��5�&LY��$SS��
3�����D�����%��EHFDXVH�WKLV�EULHI�FRQWDLQV��������ZRUGV��H[FOXGLQJ�WKH�SDUWV�RI�WKH�
EULHI�H[HPSWHG�E\�)HG��5��$SS��3�����D�����%��LLL���

�
���7KLV�EULHI�FRPSOLHV�ZLWK�WKH�W\SHIDFH�UHTXLUHPHQWV�RI�)HG��5��$SS��3��

���D�����DQG�WKH�W\SH�VW\OH�UHTXLUHPHQWV�RI�)HG��5��$SS��3�����D�����EHFDXVH�WKLV�
EULHI�KDV�EHHQ�SUHSDUHG�LQ�D�SURSRUWLRQDOO\�VSDFHG�W\SHIDFH�LQ�)RXUWHHQ�3RLQW�
7LPHV�1HZ�5RPDQ��
�

/s/ Charles C. Caldart 
&KDUOHV�&��&DOGDUW�
$WWRUQH\�IRU�3ODLQWLIIV�$SSHOODQWV�

�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
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CERTIFICATE OF SERVICE 

,�KHUHE\�FHUWLI\�WKDW�RQ�6HSWHPEHU����������,�FDXVHG�WKH�%ULHI�RI�$SSHOODQWV�
WR�EH�HOHFWURQLFDOO\�ILOHG�ZLWK�WKH�&RXUW¶V�&0�(&)�V\VWHP��ZKLFK�DXWRPDWLFDOO\�
VHQGV�QRWLILFDWLRQ�WR�WKH�IROORZLQJ�FRXQVHO�RI�UHFRUG�IRU�'HIHQGDQWV�$SSHOOHHV��

�
0LFKDHO�/��%XHVFKHU�
*HRUJH�7��'LOZRUWK�
'UXPPRQG�:RRGVXP�
���0DUJLQDO�:D\��6XLWH�����
3RUWODQG��0DLQH�������
���������������
PEXHVFKHU#WZPODZ�FRP��
WGLOZRUWK#WZPODZ�FRP�
�
'RQDOG�$��&DUU�
(OL]DEHWK�/RUG�
$LOHHQ�0H\HU�
3LOOVEXU\�:LQWKURS�6KDZ�3LWWPDQ�//3�
�����1�6WUHHW�1:�
:DVKLQJWRQ��'�&��������
���������������
GRQDOG�FDUU#SLOOVEXU\ODZ�FRP�
OL]�ORUG#SLOOVEXU\ODZ�FRP�
FKXFD�PH\HU#SLOOVEXU\ODZ�FRP�

�

�

� � � � � � � /s/ Joshua R. Kratka 
� � � � � � � -RVKXD�5��.UDWND�
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ADDENDUM 

 

� $GGHQGXP�3DJH
2UGHU�RQ�&URVV�0RWLRQV�IRU�6XPPDU\�-XGJPHQW��-DQXDU\�����
�����
�

$��

-XGJPHQW��-XQH���������
�

$���

([FHUSWV�RI�WKH�.HQQHEHF�+\GUR�'HYHORSHUV�*URXS��³.+'*´��
$JUHHPHQW��0D\������
�

$���

([FHUSWV�RI�WKH�:DWHU�4XDOLW\�&HUWLILFDWLRQ�IRU�WKH�:HVWRQ�
3URMHFW��0D\����������
�

$���

([FHUSWV�RI�WKH�:DWHU�4XDOLW\�&HUWLILFDWLRQ�IRU�WKH�/RFNZRRG�
3URMHFW��$XJXVW����������
�

$���

�
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UNITED STATES DISTRICT COURT 
DISTRICT OF MAINE 

 
)5,(1'6�2)�0(55<0((7,1*�%$<��
HW�DO���
�
� � � 3ODLQWLIIV��
�
Y��
�
1(;7(5$�(1(5*<�5(6285&(6��
//&��HW�DO���
�
� � � 'HIHQGDQWV��

�
�
�
�
�
�
�
�
�
�
�

�
�
�
�
'RFNHW�QR�������FY����*=6�

�
�

ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT 
 
 

%HIRUH�WKH�&RXUW�DUH�FURVV�PRWLRQV�IRU�VXPPDU\�MXGJPHQW�ILOHG�E\�'HIHQGDQWV�1H[W(UD�

(QHUJ\�5HVRXUFHV��//&��1H[W(UD�(QHUJ\�0DLQH�2SHUDWLQJ�6HUYLFHV��//&��)3/�(QHUJ\�0DLQH�

+\GUR�//&�� DQG� WKH�0HULPLO� /LPLWHG� 3DUWQHUVKLS� �FROOHFWLYHO\�� ³'HIHQGDQWV´�� DQG� )ULHQGV� RI�

0HUU\PHHWLQJ�%D\�DQG�(QYLURQPHQW�0DLQH��FROOHFWLYHO\��³3ODLQWLIIV´����$V�H[SODLQHG�KHUHLQ��WKH�

&RXUW�*5$176�,1�3$57�DQG�'(1,(6�,1�3$57�'HIHQGDQWV¶�0RWLRQ�)RU�6XPPDU\�-XGJPHQW�

$QG� ,QFRUSRUDWHG� 0HPRUDQGXP� 2I� /DZ� �(&)� 1R�� ���� �³'HIHQGDQWV¶� 0RWLRQ� )RU� 6XPPDU\�

-XGJPHQW´�� DQG�'(1,(6�3ODLQWLIIV¶�0RWLRQ�)RU� 3DUWLDO� 6XPPDU\� -XGJPHQW�$QG� ,QFRUSRUDWHG�

0HPRUDQGXP� 2I� /DZ� ,Q� 6XSSRUW� 2I� 0RWLRQ� )RU� 3DUWLDO� 6XPPDU\� -XGJPHQW� �(&)� 1R�� ����

�³3ODLQWLIIV¶�0RWLRQ�)RU�3DUWLDO�6XPPDU\�-XGJPHQW´������

������������������������������������������������������������
1� �$OVR�EHIRUH� WKH�&RXUW�DUH�3ODLQWLIIV¶�0RWLRQ�7R�6WULNH�'HIHQGDQWV¶�6WDWHPHQW�2I�$GGLWLRQDO�)DFWV�,Q�5HSO\�7R�
'HIHQGDQWV¶�0RWLRQ�)RU�6XPPDU\�-XGJPHQW��(&)�1R�������DQG�'HIHQGDQWV¶�2SSRVLWLRQ�7R�3ODLQWLIIV¶�0RWLRQ�7R�
6WULNH�'HIHQGDQWV¶�6WDWHPHQW�2I�$GGLWLRQDO�)DFWV�,Q�5HSO\�7R�'HIHQGDQWV¶�0RWLRQ�)RU�6XPPDU\�-XGJPHQW��(&)�
1R�������� � ,Q�DFFRUGDQFH�ZLWK�/RFDO�5XOH�����'HIHQGDQWV�ILOHG�D�VWDWHPHQW�RI�PDWHULDO�IDFWV�ZLWK�WKHLU�PRWLRQ�IRU�
VXPPDU\�MXGJPHQW��(&)�1R��������3ODLQWLII�UHVSRQGHG�ZLWK�DQ�RSSRVLQJ�VWDWHPHQW�DQG�D�VHW�RI�DGGLWLRQDO�IDFWV��(&)�
1R�������� �'HIHQGDQWV�WKHQ�ILOHG�D�UHSO\�VWDWHPHQW�RI�IDFWV�DQG�DOVR�LQFOXGHG�ILYH�DGGLWLRQDO�IDFWV��(&)�1R���������
3ODLQWLIIV�KDYH�PRYHG�WR�VWULNH�'HIHQGDQWV¶�ILYH�DGGLWLRQDO�IDFWV�RQ�WKH�JURXQGV�WKDW�WKH\�DUH�QRW�SHUPLWWHG�E\�/RFDO�
5XOH������3ODLQWLIIV�DUH�FRUUHFW���+RZHYHU��WKH�/RFDO�5XOHV�DOVR�VSHFLILFDOO\�GLVDOORZ�PRWLRQV�WR�VWULNH���/RFDO�5XOH�
���H��� � $FFRUGLQJO\�� WKH� &RXUW� GLG� QRW� FRQVLGHU� WKH� ILYH� DGGLWLRQDO� IDFWV� ILOHG� E\� 'HIHQGDQWV� LQ� UHDFKLQJ� WKH�
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7KH�&RXUW�DGGLWLRQDOO\�QRWHV�WKDW�RQ�'HFHPEHU�����������PRUH�WKDQ�ILYH�PRQWKV�DIWHU�WKH�

FRQFOXVLRQ�RI�VXPPDU\�MXGJPHQW�EULHILQJ��3ODLQWLIIV�ILOHG�WKHLU�6XSSOHPHQW�7R�3ODLQWLIIV¶�0RWLRQ�

)RU� 3DUWLDO� 6XPPDU\� -XGJPHQW� $QG� 7R� 3ODLQWLIIV¶� 2SSRVLWLRQ� 7R� 'HIHQGDQWV¶� 0RWLRQ� )RU�

6XPPDU\�-XGJPHQW�DQG�IRXU�DGGLWLRQDO�GRFXPHQWV��(&)�1RV����������������DQG�������WRJHWKHU��

³3ODLQWLIIV¶�6XSSOHPHQW´����7KH�&RXUW�KHUHE\�675,.(6�3ODLQWLIIV¶�6XSSOHPHQW��(&)�1RV�������

���������DQG������DV�EHODWHG�DQG�LPSURSHUO\�ILOHG����

I. LEGAL STANDARD 

� *HQHUDOO\��D�SDUW\�LV�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�LI��RQ�WKH�UHFRUG�EHIRUH�WKH�&RXUW��LW�

DSSHDUV�³WKDW�WKHUH�LV�QR�JHQXLQH�GLVSXWH�DV�WR�DQ\�PDWHULDO�IDFW�DQG�WKDW�WKH�PRYDQW�LV�HQWLWOHG�WR�

MXGJPHQW� DV� D�PDWWHU� RI� ODZ�´� �)HG��5��&LY��3�� ���D��� � ³>7@KH�PHUH� H[LVWHQFH�RI� some� DOOHJHG�

IDFWXDO�GLVSXWH�EHWZHHQ� WKH�SDUWLHV�ZLOO�QRW�GHIHDW� DQ�RWKHUZLVH�SURSHUO\� VXSSRUWHG�PRWLRQ� IRU�

VXPPDU\� MXGJPHQW�� WKH� UHTXLUHPHQW� LV� WKDW� WKHUH� EH� QR� genuine� LVVXH� RI� material� IDFW�´��

$QGHUVRQ�Y��/LEHUW\�/REE\�� ,QF�������8�6�������������� �������� �$Q� LVVXH� LV�³JHQXLQH´� LI�³WKH�
������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������
FRQFOXVLRQV�VHW�IRUWK�LQ�WKLV�2UGHU���&RQVLGHUDWLRQ�RI�WKRVH�ILYH�DGGLWLRQDO�IDFWV�ZRXOG�QRW�KDYH�DOWHUHG�WKH�RXWFRPH�
RI�WKH�PRWLRQV�FXUUHQWO\�EHIRUH�WKH�&RXUW���7KHUHIRUH��3ODLQWLIIV¶�0RWLRQ�7R�6WULNH�LV�'(1,('�$6�0227��
�
���3ODLQWLIIV�GLG�QRW�UHTXHVW�OHDYH�RI�WKH�&RXUW�WR�ILOH�WKH�6XSSOHPHQW�RU�DQ\�DGGLWLRQDO�GRFXPHQWV���$EVHQW�VXFK�D�
PRWLRQ��'HIHQGDQWV� ODFNHG� DQ\� RSSRUWXQLW\� WR� UHVSRQG� WR� WKH� GRFXPHQWV� RU� DOOHJDWLRQV�� � (YHQ� LI� OHDYH� KDG� EHHQ�
UHTXHVWHG�� WKH� &RXUW� ZRXOG� OLNHO\� KDYH� GHQLHG� WKH� UHTXHVW� VLQFH� WKHUH� LV� QR� DSSDUHQW� JRRG� FDXVH� IRU� 3ODLQWLIIV¶�
'HFHPEHU����ILOLQJ�RI�GRFXPHQWV�UHFHLYHG�EHWZHHQ�2FWREHU����������DQG�1RYHPEHU������������6HH�'HFODUDWLRQ�RI�
&KDUOHV�&��&DOGDUW��(&)�1R������������������,Q�DGGLWLRQ�WR�WKHVH�SURFHGXUDO�IDLOLQJV��3ODLQWLIIV�GLG�QRW�SURYLGH�WKH�
&RXUW�ZLWK�DQ\�DGGLWLRQDO�VWDWHPHQWV�RI�PDWHULDO� IDFW�RU� LQGLFDWH�KRZ�DQ\�RI� WKH�GRFXPHQWV�SURYLGHG�VXSSRUW�DQ\�
SDUWLFXODU�VWDWHPHQW�RI�PDWHULDO�IDFW�DOUHDG\�ILOHG���6HH�'��0H��/RFDO�5XOH���I����,QVWHDG��3ODLQWLIIV�VWDWH�LQ�D�IRRWQRWH�
WKDW�� ³>W@KH� GRFXPHQWV� VXEPLWWHG� KHUH� DUH� DOO� VXSSRUWLYH� RI� RQH� RU� PRUH� RI� WKH� VWDWHPHQWV� RI� IDFW� VXEPLWWHG� E\�
3ODLQWLIIV� �HLWKHU� LQGHSHQGHQWO\�RU� MRLQWO\�ZLWK�'HIHQGDQWV��DV�SDUW�RI� WKH�VXPPDU\� MXGJPHQW�UHFRUG�´� � �3ODLQWLIIV¶�
6XSSOHPHQW�DW���Q����� �:KHUH�3ODLQWLIIV�GR�FLWH� WR�D�VSHFLILF�SRUWLRQ�RI�WKH�DFFRPSDQ\LQJ�����SDJH�³'RZQVWUHDP�
3DVVDJH�(IIHFWLYHQHVV�IRU�WKH�3DVVDJH�RI�$WODQWLF�6DOPRQ�6PROWV�DW�WKH�:HVWRQ��6KDZPXW��DQG�/RFNZRRG�3URMHFWV��
.HQQHEHF�5LYHU��0DLQH´��³'UDIW�5HSRUW´���WKH\�PLVFRQVWUXH�WKH�'UDIW�5HSRUW���&RPSDUH�3ODLQWLIIV¶�6XSSOHPHQW�DW���
���³7KH�>'UDIW�5HSRUW@�IRXQG�WKDW�VRPH�SHUFHQWDJH�RI�WKH�VPROWV�SDVVLQJ�GRZQVWUHDP�DW�WKH�>3URMHFWV@�GURSSHG�RXW�
RI�WKH�ZDWHU�FROXPQ�DQG�EHFDPH�VWDWLRQDU\�LPPHGLDWHO\�DIWHU�SDVVLQJ�HDFK�SURMHFW��WKXV�LQGLFDWLQJ�WKDW�DFXWH�WXUELQH�
PRUWDOLW\� OLNHO\�RFFXUUHG�DW� HDFK� IDFLOLW\�´� �LQWHUQDO� FLWDWLRQV�RPLWWHG���ZLWK�'UDIW�5HSRUW� DW���� �3DJH� ,'���������
�VWDWLQJ�WKDW�D�FHUWDLQ�SHUFHQWDJH�RI�VPROWV�ZHUH�IRXQG�³WR�EH�VWDWLRQDU\�GRZQVWUHDP�RI�WKH�3URMHFW��OLNHO\�PRUWDOLW\��
SUHGDWLRQ�RU�UHJXUJLWDWHG�WDJV�´�DQG�QRWLQJ�WKDW� WKH�IDLOXUH�RI�DGGLWLRQDO�VPROWV� WR�UHDFK�D�GRZQVWUHDP�PRQLWRULQJ�
VWDWLRQ� FRXOG�EH� WKH� UHVXOW� RI� ILYH�GLIIHUHQW� FDXVHV��RQO\�RQH�RI�ZKLFK�ZDV�PRUWDOLW\��� �8OWLPDWHO\��3ODLQWLIIV� DOVR�
DSSHDU�WR�LJQRUH�WKH�VWDWHPHQW�RQ�WKH�ILUVW�SDJH�RI�WKH�'UDIW�5HSRUW�WKDW�³WKH�GHVLJQ�RI�WKLV�VWXG\�ZDV�QRW�DSSURSULDWH�
WR�SURSHUO\�DVVHVV� WKH�ZKROH�VWDWLRQ�SDVVDJH�VXUYLYDO�RI�VPROWV�DW�RU�EHWZHHQ�WKH�:HVWRQ��6KDZPXW�RU�/RFNZRRG�
3URMHFWV�´���6HH�'UDIW�5HSRUW��(&)�1R�������DW����3DJH�,'����������,Q�VKRUW��IRU�D�PXOWLWXGH�RI�UHDVRQV��WKH�&RXUW�
ZLOO�QRW�FRQVLGHU�3ODLQWLIIV¶�6XSSOHPHQW�LQ�GHFLGLQJ�WKH�SHQGLQJ�PRWLRQV��
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HYLGHQFH�LV�VXFK�WKDW�D�UHDVRQDEOH�MXU\�FRXOG�UHWXUQ�D�YHUGLFW�IRU� WKH�QRQPRYLQJ�SDUW\�´� �,G��DW�

������$�³PDWHULDO�IDFW´�LV�RQH�WKDW�KDV�³WKH�SRWHQWLDO�WR�DIIHFW�WKH�RXWFRPH�RI�WKH�VXLW�XQGHU�WKH�

DSSOLFDEOH� ODZ�´� � 1HUHLGD±*RQ]DOH]� Y�� 7LUDGR±'HOJDGR�� ���� )��G� ����� ���� ��VW� &LU�� ������

�FLWLQJ�$QGHUVRQ,�����8�6��DW�������DGGLWLRQDO�FLWDWLRQ�RPLWWHG���

� 7KH� SDUW\�PRYLQJ� IRU� VXPPDU\� MXGJPHQW�PXVW� GHPRQVWUDWH� DQ� DEVHQFH� RI� HYLGHQFH� WR�

VXSSRUW� WKH� QRQPRYLQJ� SDUW\
V� FDVH�� �&HORWH[�&RUS�� Y��&DWUHWW,� ����8�6�� ����� ���� �������� � ,Q�

GHWHUPLQLQJ� ZKHWKHU� WKLV� EXUGHQ� LV� PHW�� WKH� &RXUW� PXVW� YLHZ� WKH� UHFRUG� LQ� WKH� OLJKW� PRVW�

IDYRUDEOH�WR�WKH�QRQPRYLQJ�SDUW\�DQG�JLYH�WKDW�SDUW\�WKH�EHQHILW�RI�DOO�UHDVRQDEOH�LQIHUHQFHV�LQ�

LWV�IDYRU���6DQWRQL�Y��3RWWHU������)��G������������VW�&LU���������

� 2QFH� WKH�PRYLQJ�SDUW\� KDV�PDGH� WKLV� SUHOLPLQDU\� VKRZLQJ�� WKH� QRQPRYLQJ�SDUW\�PXVW�

³SURGXFH� VSHFLILF� IDFWV�� LQ� VXLWDEOH� HYLGHQWLDU\� IRUP�� WR� HVWDEOLVK� WKH�SUHVHQFH�RI� D� WULDOZRUWK\�

LVVXH�´��7ULDQJOH�7UDGLQJ�&R��Y��5REUR\�,QGXV���,QF�������)��G��������VW�&LU���������FLWDWLRQ�DQG�

LQWHUQDO�SXQFWXDWLRQ�RPLWWHG��� VHH�DOVR�)HG��5��&LY��3�����H��� � ³0HUH�DOOHJDWLRQV��RU�FRQMHFWXUH�

XQVXSSRUWHG�LQ�WKH�UHFRUG��DUH�LQVXIILFLHQW�´��%DUURV�9LOODKHUPRVD�Y��8QLWHG�6WDWHV������)��G�����

�����VW�&LU���������TXRWLQJ�5LYHUD±0DUFDQR�Y��1RUPHDW�5R\DO�'DQH�4XDOLW\�$�6������)��G�����

��� ��VW�&LU�� �������� VHH� DOVR�:LOVRQ�Y��0RXOLVRQ�1��&RUS��� ����)��G���� �� ��VW�&LU�� ������ �³$�

SURSHUO\� VXSSRUWHG� VXPPDU\� MXGJPHQW� PRWLRQ� FDQQRW� EH� GHIHDWHG� E\� FRQFOXVRU\� DOOHJDWLRQV��

LPSUREDEOH� LQIHUHQFHV�� SHULSKUDVWLF� FLUFXPORFXWLRQV�� RU� UDQN� VSHFXODWLRQ�´�� �FLWDWLRQV� RPLWWHG����

³$V�WR�DQ\�HVVHQWLDO�IDFWXDO�HOHPHQW�RI�LWV�FODLP�RQ�ZKLFK�WKH�QRQPRYDQW�ZRXOG�EHDU�WKH�EXUGHQ�

RI� SURRI� DW� WULDO�� LWV� IDLOXUH� WR� FRPH� IRUZDUG�ZLWK� VXIILFLHQW� HYLGHQFH� WR�JHQHUDWH� D� WULDOZRUWK\�

LVVXH�ZDUUDQWV�VXPPDU\�MXGJPHQW�WR�WKH�PRYLQJ�SDUW\�´��,Q�UH�6SLJHO������)��G����������VW�&LU��

�������TXRWLQJ�,Q�UH�5DODU�'LVWULEV���,QF�����)��G����������VW�&LU����������
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� 7KH� DERYH�GHVFULEHG� ³VWDQGDUG� LV� QRW� DIIHFWHG� E\� WKH� SUHVHQFH� RI� FURVV�PRWLRQV� IRU�

VXPPDU\� MXGJPHQW�´� �$OOLDQFH� RI�$XWR��0IUV�� Y��*ZDGRVN\�� ���� )��G� ���� ��� ��VW� &LU�� ������

�FLWDWLRQ�RPLWWHG��� � ³>7@KH�FRXUW�PXVW�PXOO�HDFK�PRWLRQ�VHSDUDWHO\��GUDZLQJ� LQIHUHQFHV�DJDLQVW�

HDFK�PRYDQW�LQ�WXUQ�´��&RFKUDQ�Y��4XHVW�6RIWZDUH��,QF�������)��G��������VW�&LU���������FLWDWLRQ�

RPLWWHG��� VHH�DOVR�$OOLDQFH�RI�$XWR��0IUV�������)��G�DW���� �³>/@LNH� WKH�GLVWULFW� FRXUW��ZH�PXVW�

VFUXWLQL]H� WKH� UHFRUG� LQ� WKH� OLJKW�PRVW� IDYRUDEOH� WR� WKH� VXPPDU\� MXGJPHQW� ORVHU� DQG� GUDZ� DOO�

UHDVRQDEOH�LQIHUHQFHV�WKHUHIURP�WR�WKDW�SDUW\
V�EHKRRI�´���

II. FACTUAL BACKGROUND 

� 7KLV� FDVH� DULVHV� RXW� RI� WKH� LQWHUDFWLRQ� EHWZHHQ� DQ� HQGDQJHUHG� VSHFLHV�� WKH� $WODQWLF�

VDOPRQ��DQG�IRXU�GDPV�ORFDWHG�RQ�WZR�ULYHUV�LQ�0DLQH���3XUVXDQW�WR�/RFDO�5XOH����J���DQG�IRU�WKH�

SXUSRVH�RI�GHWHUPLQLQJ�ZKHWKHU�VXPPDU\�MXGJPHQW�LV�DSSURSULDWH��WKH�SDUWLHV�KDYH�VWLSXODWHG�WR�

IDFWV�PDWHULDO�WR�WKH�PRWLRQV�EHIRUH�WKH�&RXUW����$W�WKLV�SRLQW��WKH�&RXUW�SURYLGHV�RQO\�D�OLPLWHG�

RYHUYLHZ�RI�WKH�GLVSXWH��VXSSOHPHQWLQJ�ZLWK�DGGLWLRQDO�IDFWV�ZKHUH�UHTXLUHG�ODWHU�LQ�WKLV�2UGHU��

  

������������������������������������������������������������
3��,Q�WKH�-RLQW�6WLSXODWHG�)DFWV�)RU�6XPPDU\�-XGJPHQW��(&)�1R�������³-RLQW�6WLSXODWHG�)DFWV´�RU�³-6)´���WKH�SDUWLHV�
VWDWH���³7KH�3DUWLHV�PDNH�WKHVH�VWLSXODWHG�DGPLVVLRQV�VROHO\�IRU�WKH�SXUSRVHV�RI�WKHVH�PRWLRQV�´��,G��DW�����7KH�SDUWLHV�
WKHQ�FLWH�/RFDO�5XOH����J���ZKLFK�SURYLGHV�WKDW��³>I@DFWV�GHHPHG�DGPLWWHG�VROHO\�IRU�SXUSRVHV�RI�VXPPDU\�MXGJPHQW�
VKDOO� QRW� EH� GHHPHG� DGPLWWHG� IRU� SXUSRVHV� RWKHU� WKDQ� GHWHUPLQLQJ� ZKHWKHU� VXPPDU\� MXGJPHQW� LV� DSSURSULDWH�´��
/RFDO� 5XOH� ���J��� � 'HVSLWH� VXEPLWWLQJ� WKHVH� ���� VWLSXODWLRQV� RI� IDFW� IRU� WKH� SXUSRVH� RI� GHFLGLQJ� WKH� VXPPDU\�
MXGJPHQW�PRWLRQV�EHIRUH�WKH�&RXUW��'HIHQGDQWV�DVVHUW�LQ�D�IRRWQRWH�WR�'HIHQGDQWV¶�2SSRVLWLRQ�7R�3ODLQWLIIV¶�0RWLRQ�
)RU�3DUWLDO�6XPPDU\�-XGJPHQW�:LWK�,QFRUSRUDWHG�0HPRUDQGXP�2I�/DZ��(&)�1R��������³'HIHQGDQWV¶�2SSRVLWLRQ�
7R�3ODLQWLIIV¶�0RWLRQ´��WKDW�WKH�VWDWHPHQWV�PDGH�DUH�QRW�QHFHVVDULO\�DGPLVVLEOH�QRU�VKRXOG�WKH\�EH�WDNHQ�IRU�WKH�WUXWK�
RI� WKH�PDWWHU� DVVHUWHG�� � �,G�� DW� ���Q����� �'HIHQGDQWV¶� DVVHUWLRQV� DUH� FRQWUDU\� WR� WKHLU� VXEPLVVLRQ�RI� VWLSXODWLRQV� LQ�
DFFRUG�ZLWK� /RFDO� 5XOH� ���J�� DQG� WKHLU� VWDWHPHQWV� LQ� WKDW� VXEPLVVLRQ�� � )XUWKHU�� 'HIHQGDQWV� UHO\� XSRQ� WKH� -RLQW�
6WLSXODWHG�)DFWV�LQ�WKHLU�RZQ�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�DQG�PRWLRQ�LQ�OLPLQH����6HH�'HIV�¶�0RW��)RU�6XPP��-��DW�
����������������������'HIV�¶�0RW��$QG�,QFRUSRUDWHG�0HP��2I�/DZ�7R�3UHFOXGH�7HVW��$QG�5HSRUWV�2I�3OV�¶�([SHUW�
:LWQHVV��-HIIUH\�+XWFKLQJV��(&)�1R������DW������'HIHQGDQWV�FDQQRW�VLPXOWDQHRXVO\�FODLP�WKDW�WKH�VWDWHPHQWV�DUH�QRW�
DGPLVVLEOH�DQG�WKHQ�VHHN�VXPPDU\�MXGJPHQW�DQG�WKH�H[FOXVLRQ�RI�H[SHUW�WHVWLPRQ\�EDVHG�RQ�WKRVH�YHU\�VWDWHPHQWV���
$FFRUGLQJO\��WKH�&RXUW�FRQVLGHUHG�DQG�UHOLHG�RQ�WKH�-RLQW�6WLSXODWHG�)DFWV�IRU�WKH�SXUSRVH�RI�GHFLGLQJ�WKH�PRWLRQV�
EHIRUH�WKH�&RXUW���,Q�DQ\�HYHQW��WKH�&RXUW�ILQGV�WKDW�WKH�VWDWHPHQWV�FKDOOHQJHG�E\�'HIHQGDQWV�ZRXOG�EH�DGPLVVLEOH�DV�
SXEOLF�UHFRUGV�RU�UHSRUWV�XQGHU�)HGHUDO�5XOH�RI�(YLGHQFH�����������6HH�3OV�¶�5HSO\��(&)�1R�������DW�������
�
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 A. Dams Along The Kennebec River And The Androscoggin River 

� 7KH� .HQQHEHF� DQG� $QGURVFRJJLQ� 5LYHUV� HPSW\� LQWR� WKH� HVWXDU\� RI� WKH� 0HUU\PHHWLQJ�

%D\�� ORFDWHG� DORQJ� WKH� FRDVW� RI�0DLQH�� �7KH�/RFNZRRG�3URMHFW�� WKH�6KDZPXW�3URMHFW� DQG� WKH�

:HVWRQ� 3URMHFW� DUH� WKUHH� K\GURHOHFWULF� SURMHFWV�� RU� GDPV�� ORFDWHG� RQ� WKH� PDLQVWHP�.HQQHEHF�

5LYHU�� �7KH�/RFNZRRG�3URMHFW� LV� WKH�ILUVW�K\GURHOHFWULF�SURMHFW�XSVWUHDP�RI�0HUU\PHHWLQJ�%D\�

RQ� WKH�.HQQHEHF�5LYHU�� �7KH�6KDZPXW�DQG�:HVWRQ�3URMHFWV�DUH�GDPV� ORFDWHG�XSVWUHDP�RI� WKH�

/RFNZRRG� 3URMHFW� RQ� WKH� .HQQHEHF� 5LYHU�� � 7KH� %UXQVZLFN� 3URMHFW� LV� WKH� ILUVW� K\GURHOHFWULF�

SURMHFW�XSVWUHDP�RI�WKH�0HUU\PHHWLQJ�%D\�RQ�WKH�$QGURVFRJJLQ�5LYHU���:KLOH�IRXU�GDPV�DUH�DW�

LVVXH�LQ�WKLV�FDVH��WKHUH�DUH�RWKHU�XSVWUHDP�GDPV�ORFDWHG�DORQJ�WKHVH�ULYHUV������

� 7KH� /RFNZRRG� 3URMHFW� LV� RZQHG� E\�'HIHQGDQW�0HULPLO� /LPLWHG� 3DUWQHUVKLS�� ZKLFK� LV�

DOVR� WKH� KROGHU� RI� WKH� OLFHQVH� WR� RSHUDWH� WKH� /RFNZRRG� 3URMHFW� IURP� WKH� )HGHUDO� (QHUJ\�

5HJXODWRU\�&RPPLVVLRQ��³)(5&´��� �7KH�6KDZPXW��:HVWRQ�DQG�%UXQVZLFN�3URMHFWV�DUH�RZQHG�

E\�'HIHQGDQW�)3/�(QHUJ\�0DLQH�+\GUR�//&��ZKLFK� DOVR�KROGV� WKH�)(5&� OLFHQVHV� WR�RSHUDWH�

WKRVH�3URMHFWV���'HIHQGDQW�1H[W(UD�(QHUJ\�0DLQH�2SHUDWLQJ�6HUYLFHV��//&�VHUYHV�DV�WKH�GD\�WR�

GD\�RSHUDWRU�IRU�HDFK�RI�WKH�GDPV�DW�LVVXH�LQ�WKLV�FDVH��

 B. Atlantic Salmon 

� $WODQWLF�VDOPRQ�DUH�DQDGURPRXV��PHDQLQJ�WKDW�WKH\�DUH�ERUQ�LQ�IUHVK�ZDWHU��PLJUDWH�WR�WKH�

RFHDQ�DQG�UHWXUQ�WR�IUHVK�ZDWHU�WR�VSDZQ���$GXOW�$WODQWLF�VDOPRQ�UHWXUQ�IURP�WKH�RFHDQ�WR�WKHLU�

QDWLYH�ULYHUV�DQG�PLJUDWH�XSVWUHDP�LQ�WKH�.HQQHEHF�DQG�$QGURVFRJJLQ�5LYHUV�EHWZHHQ�0D\�DQG�

������������������������������������������������������������
���)RU�H[DPSOH��WKH�+\GUR�.HQQHEHF�3URMHFW��WKH�VHFRQG�GDP�XSVWUHDP�RI�0HUU\PHHWLQJ�%D\�DORQJ�WKH�.HQQHEHF�
5LYHU�� LV�QRW�DW� LVVXH�LQ�WKLV�FDVH��EXW�LWV�HIIHFW�RQ�$WODQWLF�VDOPRQ�LV�FXUUHQWO\�EHLQJ�OLWLJDWHG�EHIRUH�WKLV�&RXUW�LQ�
)ULHQGV�RI�0HUU\PHHWLQJ�%D\��HW�DO��Y��%URRNILHOG�3RZHU�86�$VVHW�0DQDJHPHQW��//&��1R�������FY�������*=6���,Q�
DGGLWLRQ�� WKH� %UXQVZLFN� 3URMHFW� LV� ORFDWHG� DSSUR[LPDWHO\� IRXU� DQG� D� KDOI� PLOHV� GRZQVWUHDP� IURP� WKH� 3HMHSVFRW�
3URMHFW��WKH�VHFRQG�K\GURHOHFWULF�SURMHFW�XSVWUHDP�RI�0HUU\PHHWLQJ�%D\�RQ�WKH�$QGURVFRJJLQ�5LYHU��
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2FWREHU���6PROWV��PLJUDWH�GRZQVWUHDP�LQ�WKH�.HQQHEHF�DQG�$QGURVFRJJLQ�5LYHUV�LQ�WKH�VSULQJ�

HQ�URXWH�WR�WKH�RFHDQ��

� 7KH�0DLQH�'HSDUWPHQW�RI�0DULQH�5HVRXUFHV� �³0'05´��KDV�VWRFNHG�KDWFKHU\�$WODQWLF�

VDOPRQ� HJJV� LQ� WKH� 6DQG\� 5LYHU�� DQ� XSVWUHDP� VSDZQLQJ� KDELWDW� IRU� $WODQWLF� VDOPRQ� RQ� WKH�

.HQQHEHF�5LYHU��VLQFH������DQG�VWRFNHG�QHDUO\�RQH�PLOOLRQ�HJJV�WKDW�\HDU���,Q�DGGLWLRQ��WKHUH�KDV�

EHHQ� D� OLPLWHG�$WODQWLF� VDOPRQ� IU\� VWRFNLQJ� SURJUDP� LQ� WULEXWDULHV� RI� WKH�$QGURVFRJJLQ�5LYHU�

XSVWUHDP�RI�WKH�%UXQVZLFN�3URMHFW����

� 2Q� -XQH� ���� ������ WKH� 1DWLRQDO� 0DULQH� )LVKHULHV� 6HUYLFH� �³10)6´�� DQG� WKH� 8QLWHG�

6WDWHV� )LVK� DQG�:LOGOLIH� 6HUYLFH� �³86):6´�� �FROOHFWLYHO\�� WKH� ³6HUYLFHV´�� LVVXHG� D� ILQDO� UXOH�

LQFOXGLQJ�WKH�$WODQWLF�VDOPRQ�SRSXODWLRQV�RI�WKH�.HQQHEHF��$QGURVFRJJLQ�DQG�3HQREVFRW�5LYHUV�

DV� SDUW� RI� WKH� *XOI� RI� 0DLQH� 'LVWLQFW� 3RSXODWLRQ� 6HJPHQW� �³*20� '36´��� WKHUHE\� IRUPDOO\�

GHVLJQDWLQJ�WKRVH�SRSXODWLRQV�RI�$WODQWLF�VDOPRQ�HQGDQJHUHG�XQGHU�WKH�(QGDQJHUHG�6SHFLHV�$FW�

�³(6$´��� � 7KDW� VDPH� GD\�� 10)6� LVVXHG� D� ILQDO� UXOH� GHVLJQDWLQJ� ³FULWLFDO� KDELWDW´� IRU� WKH�

.HQQHEHF��$QGURVFRJJLQ�DQG�3HQREVFRW�$WODQWLF�VDOPRQ�� �7KH�SRUWLRQV�RI� WKH�.HQQHEHF�5LYHU�

ZKHUH� WKH� /RFNZRRG�� 6KDZPXW� DQG� :HVWRQ� 3URMHFWV� DUH� ORFDWHG�� DQG� WKH� SRUWLRQ� RI� WKH�

$QGURVFRJJLQ� 5LYHU� ZKHUH� WKH� %UXQVZLFN� 3URMHFW� LV� ORFDWHG�� DUH� SDUW� RI� WKH� FULWLFDO� KDELWDW�

GHVLJQDWHG�RQ�-XQH�������������

 C. Downstream and Upstream Passage At The Dams 

� 2Q� WKH�.HQQHEHF�5LYHU�� GRZQVWUHDP�PLJUDWLQJ�$WODQWLF� VDOPRQ� HQFRXQWHU� WKH�:HVWRQ��

6KDZPXW�DQG�/RFNZRRG�3URMHFWV��LQ�DGGLWLRQ�WR�DQ�DGGLWLRQDO�GDP�QRW�DW�LVVXH�LQ�WKLV�FDVH���2Q�

������������������������������������������������������������
�� �7KUHH�WR�VL[�ZHHNV�DIWHU�$WODQWLF�VDOPRQ�HJJV�KDWFK��\RXQJ�VDOPRQ�HPHUJH�IURP�WKHLU�UHGGV��RU�VHULHV�RI�QHVWV��
VHHNLQJ� IRRG�� �$W� WKDW� SRLQW�� WKH\� DUH� FDOOHG� ³IU\�´� � )U\� TXLFNO\� GHYHORS� LQWR� ³SDUU�´�ZLWK� FDPRXIODJLQJ� YHUWLFDO�
VWULSHV���7KH�SDUU�IHHG�DQG�JURZ�IRU�RQH�WR�WKUHH�\HDUV�LQ�WKHLU�QDWLYH�VWUHDPV�RU�ULYHUV�EHIRUH�XQGHUJRLQJ�D�VHULHV�RI�
SK\VLRORJLFDO�DQG�PRUSKRORJLFDO�FKDQJHV�WR�EHFRPH�³VPROWV´�UHDG\�WR�HQWHU�VDOW�ZDWHU���6PROWV�PLJUDWH�GRZQVWUHDP�
WR�WKH�RFHDQ�ZKHUH�WKH\�GHYHORS�RYHU�RQH�WR�WKUHH�\HDUV�LQWR�PDWXUH�DGXOW�VDOPRQ�EHIRUH�UHWXUQLQJ�WR�IUHVK�ZDWHU�WR�
FRPSOHWH�WKH�VSDZQLQJ�F\FOH���3RVW�VSDZQLQJ�DGXOW�VDOPRQ�DUH�FDOOHG�³NHOWV�´���
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WKH�$QGURVFRJJLQ�5LYHU��$WODQWLF�VDOPRQ�HQFRXQWHU�WKH�%UXQVZLFN�3URMHFW�� LQ�DGGLWLRQ�WR�RWKHU�

GDPV�QRW�DW�LVVXH�LQ�WKLV�FDVH��� 

� 'RZQVWUHDP�PLJUDWLQJ� VDOPRQ� FDQ� SDVV� K\GURHOHFWULF� SURMHFWV� E\� WKUHH� EDVLF� PHDQV���

WKURXJK�WKH�WXUELQHV��WKURXJK�WKH�ILVK�E\SDVV�DQG�YLD�WKH�VSLOO���(DFK�SURMHFW�DW�LVVXH�LQ�WKLV�FDVH�

KDV�PXOWLSOH�WXUELQHV�RI�YDULRXV�W\SHV���(DFK�SURMHFW�DOVR�KDV�D�ILVK�E\SDVV���7KH�/RFNZRRG�DQG�

:HVWRQ�3URMHFWV�KDYH�JXLGDQFH�ERRPV�WKDW�RSHUDWH�LQ�FRQMXQFWLRQ�ZLWK�WKH�ILVK�E\SDVVHV�DW�WKRVH�

GDPV����+RZHYHU��WKRVH�JXLGDQFH�ERRPV�KDYH�QRW�DOZD\V�IXQFWLRQHG�SURSHUO\��UHTXLULQJ�UHSDLUV�

DQG�UHSODFHPHQWV�DW�WLPHV����-6)�����������������������

� 8SVWUHDP�PLJUDWLQJ� VDOPRQ� RQ� WKH� .HQQHEHF� 5LYHU� HQFRXQWHU� WKH� /RFNZRRG� 3URMHFW���

1HDU� WKH�ZHVW�EDQN�RI� WKH�.HQQHEHF�DW� WKH�/RFNZRRG�3URMHFW� LV�D�ILVK� OLIW�� �0'05�SHUVRQQHO�

WUDS�DQG�WUDQVSRUW�DQ\�$WODQWLF�VDOPRQ�WKDW�ILQG�WKH�ILVK�OLIW�WR�WKH�6DQG\�5LYHU��XSVWUHDP�RI�WKH�

6KDZPXW�DQG�:HVWRQ�3URMHFWV���,Q����������DGXOW�$WODQWLF�VDOPRQ�ZHUH�WUDSSHG�DW�WKH�/RFNZRRG�

3URMHFW�� � 8SVWUHDP�PLJUDWLQJ� VDOPRQ� LQ� WKH� $QGURVFRJJLQ� 5LYHU� HQFRXQWHU� WKH� %UXQVZLFN�

3URMHFW��ZKHUH�DQ�XSVWUHDP�SDVVDJH�V\VWHP�LV�LQ�SODFH���$W�WKH�%UXQVZLFN�3URMHFW��ILVK�FDQ�XVH�D�

³YHUWLFDO�VORW´�ILVK�ODGGHU�WR�VZLP�WR�WKH�WRS�RI�WKH�GDP��ZKHUH�WKH\�DUH�FURZGHG�LQWR�D�KRLVW�DQG�

OLIWHG�LQWR�D�KROGLQJ�WDQN���7KH�ILVK�DUH�UHOHDVHG�LQWR�D�IOXPH�XSVWUHDP�RI�WKH�%UXQVZLFN�3URMHFW���

,Q� ������ ��� DGXOW�$WODQWLF� VDOPRQ�ZHUH� WUDSSHG� DW� WKH�%UXQVZLFN�3URMHFW�� � 6RPH� RI� WKH� DGXOW�

$WODQWLF�VDOPRQ� WKDW� UHWXUQ� WR� WKH�$QGURVFRJJLQ�DUH� OLNHO\� UHWXUQLQJ� WR� WKH� ULYHU� LQ�ZKLFK� WKH\�

VSDZQHG��

  

������������������������������������������������������������
6��)RU�H[DPSOH��WKH�/RFNZRRG�3URMHFW�KDV�D�³7XIIERRP´�JXLGDQFH�ERRP�WKDW�LQFOXGHV�D����IRRW�GHHS�FXUWDLQ��WKH�WRS�
WHQ�IHHW�RI�ZKLFK�DUH�PDGH�RI�D�SHUIRUDWHG�PHWDO�SODFH�DQG�WKH�ERWWRP�VL[�IHHW�DUH�PDGH�RI�V\QWKHWLF�ILEHU�QHWWLQJ���
�-6)����������$�JXLGDQFH�ERRP�LV�LQWHQGHG�WR�DVVLVW�LQ�JXLGLQJ�GRZQVWUHDP�PLJUDWLQJ�ILVK�WRZDUGV�D�ILVK�E\SDVV�DQG�
DZD\�IURP�D�K\GURHOHFWULF�SURMHFW¶V�WXUELQHV����6HH��H�J���-6)���������
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 D. Friends Of Merrymeeting Bay and Environment Maine 

� )ULHQGV� RI� 0HUU\PHHWLQJ� %D\� �³)20%´�� LV� D� 0DLQH� FRQVHUYDWLRQ� RUJDQL]DWLRQ� WKDW�

FRQGXFWV� UHVHDUFK�� DGYRFDF\�� ODQG� FRQVHUYDWLRQ�� HGXFDWLRQ� DQG� OLWLJDWLRQ� DFWLYLWLHV� LQ� RUGHU� WR�

SUHVHUYH��SURWHFW��DQG�LPSURYH�WKH�HFRORJLFDO��DHVWKHWLF��KLVWRULFDO��UHFUHDWLRQDO�DQG�FRPPHUFLDO�

YDOXHV� RI�0HUU\PHHWLQJ� %D\� DQG� LWV� ZDWHUVKHG� RQ� EHKDOI� RI� LWV� DSSUR[LPDWHO\� ����PHPEHUV���

(QYLURQPHQW�0DLQH�LV�D�VWDWHZLGH�HQYLURQPHQWDO�DGYRFDF\�JURXS�WKDW�LV�HQJDJHG�LQ�HGXFDWLRQ��

UHVHDUFK�OREE\LQJ��OLWLJDWLRQ�DQG�FLWL]HQ�RUJDQL]LQJ�WR�HQFRXUDJH�WKH�FRQVHUYDWLRQ�DQG�SURWHFWLRQ�

RI�0DLQH¶V�ZDWHUZD\V�RQ�EHKDOI�RI�LWV�DSSUR[LPDWHO\�������PHPEHUV���)20%�DQG�(QYLURQPHQW�

0DLQH� HDFK� KDYH� QXPHURXV� PHPEHUV� ZKR� OLYH� RU� RZQ� KRPHV� QHDU� WKH� .HQQHEHF� DQG�

$QGURVFRJJLQ�5LYHUV�DQG�0HUU\PHHWLQJ�%D\��DQG�ZKR�SDUWLFLSDWH�LQ�UHFUHDWLRQDO�DFWLYLWLHV�RQ�RU�

QHDU�WKRVH�ZDWHU�ERGLHV����

� (G�)ULHGPDQ�DQG�.DWKOHHQ�0F*HH��ZKR�KDYH�EHHQ�PHPEHUV�RI�)20%�DQG�(QYLURQPHQW�

0DLQH�VLQFH�EHIRUH�WKLV�DFWLRQ�ZDV�ILOHG��OLYH�ZLWKLQ�VLJKW�RI�0HUU\PHHWLQJ�%D\���)ULHGPDQ�DQG�

0F*HH�HQMR\�ND\DNLQJ��FDQRHLQJ��ILVKLQJ��KLNLQJ��SKRWRJUDSKLQJ�DQG�REVHUYLQJ�WKH�DTXDWLF�OLIH�

DQG� ZLOGOLIH� LQ� DQG� DURXQG� WKH� .HQQHEHF� DQG� $QGURVFRJJLQ� 5LYHUV� DQG� 0HUU\PHHWLQJ� %D\���

7KHLU�HQMR\PHQW�DQG�XVH�RI�WKHVH�ZDWHUV�LV�LPSDLUHG�E\�WKH�UHGXFHG�QXPEHUV�RI�$WODQWLF�VDOPRQ���

)ULHGPDQ�LV�D� ORQJ�WLPH�0DLQH�JXLGH�ZKR�KDV�FRQGXFWHG�ND\DNLQJ�WRXUV�DQG�LQVWUXFWLRQ� LQ� WKH�

0HUU\PHHWLQJ�%D\�ZDWHUVKHG�VLQFH�WKH�PLG�����V���$�KHDOWK\�SRSXODWLRQ�RI�$WODQWLF�VDOPRQ�LQ�

0HUU\PHHWLQJ�%D\��ZKLFK�GRHV�QRW�FXUUHQWO\�H[LVW��ZRXOG�SRVLWLYHO\�LPSDFW�)ULHGPDQ¶V�EXVLQHVV���

�)ULHGPDQ�'HS���(&)�1R��������DW���������������������

������������������������������������������������������������
�� � 'HIHQGDQWV� REMHFW� WR� )ULHGPDQ¶V� GHSRVLWLRQ� RQ� WKH� JURXQGV� WKDW� WKH� GHSRVLWLRQ�ZDV� WDNHQ� LQ� FRQQHFWLRQ�ZLWK�
)ULHQGV�RI�0HUU\PHHWLQJ�%D\��HW�DO��Y��7RSVKDP�+\GUR�3DUWQHUV�/LPLWHG�3DUWQHUVKLS��1R�������FY����*=6��D�UHODWHG�
FDVH�WR�WKH�RQH�FXUUHQWO\�EHIRUH�WKH�&RXUW����'HIHQGDQWV¶�5HVSRQVH�7R�3ODLQWLIIV¶�6WDWHPHQW�2I�8QGLVSXWHG�0DWHULDO�
)DFWV��(&)�1R�������DW�������'HIHQGDQWV¶�REMHFWLRQ�LV�ZLWKRXW�PHULW���³6ZRUQ�GHSRVLWLRQ�WHVWLPRQ\�PD\�EH�XVHG�WR�
VXSSRUW� RU� RSSRVH� D� PRWLRQ� IRU� VXPPDU\� MXGJPHQW� UHJDUGOHVV� RI� ZKHWKHU� WKH� WHVWLPRQ\� ZDV� WDNHQ� LQ� D� SULRU�
SURFHHGLQJ´�DV�ORQJ�DV�WKH�WHVWLPRQ\�LV�EDVHG�RQ�SHUVRQDO�NQRZOHGJH���'LFNLQVRQ�Y��80DVV�0HP¶O�0HG��*URXS��1R��
���������)'6�������:/���������� DW�
�� �'��0DVV��0DU�� ����������� �7KHUH� LV� QR�GLVSXWH� WKDW�)ULHGPDQ� WHVWLILHG�
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 E. The Litigation 

� 2Q� 0D\� ���� ������ 3ODLQWLIIV� ILOHG� WKHLU� $PHQGHG� &RPSODLQW� �(&)� 1R�� ���� DVVHUWLQJ�

FDXVHV� RI� DFWLRQ� XQGHU� WKH� (6$� �&RXQW� ,�� DQG� WKH� &OHDQ� :DWHU� $FW� �&RXQW� ,,�� DJDLQVW�

'HIHQGDQWV�� �6SHFLILFDOO\�� LQ�&RXQW� ,��3ODLQWLIIV�FODLP�WKDW�'HIHQGDQWV�DUH�³WDNLQJ´�HQGDQJHUHG�

$WODQWLF�VDOPRQ�WKURXJK�WKH�RSHUDWLRQ�RI� WKH�IRXU�GDPV�DW� LVVXH� LQ� WKLV�FDVH� LQ�YLRODWLRQ�RI� WKH�

(6$�� � ,Q�&RXQW� ,,��3ODLQWLIIV�FODLP� WKDW�'HIHQGDQWV�DUH�YLRODWLQJ� WKH�&OHDQ�:DWHU�$FW� WKURXJK�

WKHLU�RSHUDWLRQV�DW�WKH�/RFNZRRG��:HVWRQ�DQG�6KDZPXW�3URMHFWV�RQ�WKH�.HQQHEHF�5LYHU��

� 2Q�0D\�����������'HIHQGDQWV�PRYHG�IRU�VXPPDU\�MXGJPHQW�RQ�DOO�RI�3ODLQWLIIV¶�FODLPV�

�(&)�1R��������'HIHQGDQWV�DUJXH�WKDW�WKH\�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�EHFDXVH�3ODLQWLIIV�

ODFN�VWDQGLQJ�WR�EULQJ�WKLV�VXLW��3ODLQWLIIV�DUH�XQDEOH� WR�VKRZ�DQ�HQWLWOHPHQW� WR� LQMXQFWLYH�UHOLHI�

DQG�WKDW�'HIHQGDQWV�DUH�QRW�YLRODWLQJ�WKH�&OHDQ�:DWHU�$FW���2Q�0D\�����������3ODLQWLIIV�PRYHG�

IRU�3DUWLDO�6XPPDU\�-XGJPHQW�VHHNLQJ�D� OLDELOLW\�UXOLQJ�RQ�&RXQWV�,�DQG�,,� �(&)�1R�������� � ,Q�

FRQMXQFWLRQ�ZLWK� WKHVH�PRWLRQV�� WKH�SDUWLHV�DOVR�EULHIHG� WKUHH�PRWLRQV� LQ� OLPLQH�ZLWK� UHJDUG� WR�

SURIIHUHG�H[SHUW�WHVWLPRQ\�DQG�D�PRWLRQ�WR�VWULNH��(&)�1RV�������������DQG��������

III. DISCUSSION�

 A. Standing Under The Endangered Species Act 

� $W�WKH�WKUHVKROG��'HIHQGDQWV�DUJXH�WKDW�3ODLQWLIIV�ODFN�VWDQGLQJ�EHFDXVH�QR�UHOLHI�WKDW�WKLV�

&RXUW�FRXOG�SURYLGH�ZRXOG�HQVXUH� UHFRYHU\�RI� WKH�$WODQWLF� VDOPRQ�DV�D� VSHFLHV�� �$FFRUGLQJO\��

'HIHQGDQWV�DUJXH��3ODLQWLIIV�IDLO�WKH�UHGUHVVDELOLW\�SURQJ�RI�WKH�VWDQGLQJ�LQTXLU\����

� 7R� VDWLVI\�$UWLFOH� ,,,¶V� VWDQGLQJ� UHTXLUHPHQWV�� ³3ODLQWLIIV�PXVW� VKRZ� ���� WKDW� WKH\�KDYH�

VXIIHUHG� DQ� LQMXU\� LQ� IDFW�� ���� WKDW� WKH� LQMXU\� LV� IDLUO\� WUDFHDEOH� WR� WKH� GHIHQGDQW
V� DOOHJHGO\�

������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������
EDVHG�RQ�SHUVRQDO�NQRZOHGJH�� �7KH�&RXUW�DGGLWLRQDOO\�QRWHV� WKDW� WKH�FURVVRYHU�XVH�RI� WKH�GHSRVLWLRQV�RI�FRPPRQ�
ZLWQHVVHV�ZDV�FRQWHPSODWHG�E\�WKH�&RXUW¶V�HDUOLHU�RUGHU����6HH�2UGHU�RQ�3OV��0RW��WR�&RQVROLGDWH��(&)�1R������DW�����
�
8��7KH�&RXUW�DGGUHVVHG�WKH�WKUHH�PRWLRQV�LQ�OLPLQH�LQ�LWV�VHSDUDWH�2UGHU�2Q�0RWLRQV�,Q�/LPLQH��
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XQODZIXO�DFWLRQV��DQG�����WKDW�LW�LV�OLNHO\��DV�RSSRVHG�WR�PHUHO\�VSHFXODWLYH��WKDW�WKH�LQMXU\�ZLOO�EH�

UHGUHVVHG�E\�D� IDYRUDEOH�GHFLVLRQ�´� �$QLPDO�:HOIDUH� ,QVW��Y��0DUWLQ������)��G�������� ��VW�&LU��

�������LQWHUQDO�TXRWDWLRQV�RPLWWHG����0RUHRYHU��EHFDXVH�3ODLQWLIIV¶�VWDQGLQJ�WR�EULQJ�WKLV�VXLW�LV�

FKDOOHQJHG�RQ�VXPPDU\�MXGJPHQW��3ODLQWLIIV�³FDQ�QR�ORQJHU�UHVW�RQ� �� �� �� µPHUH�DOOHJDWLRQV�¶�EXW�

PXVW�µVHW�IRUWK¶�E\�DIILGDYLW�RU�RWKHU�HYLGHQFH�µVSHFLILF�IDFWV�¶�)HG��5XOH�&LY��3�����H���ZKLFK�IRU�

SXUSRVHV� RI� WKH� VXPPDU\� MXGJPHQW�PRWLRQ�ZLOO� EH� WDNHQ� WR� EH� WUXH�´� � /XMDQ� Y��'HIHQGHUV� RI�

:LOGOLIH������8�6�������������������

� 7R� VDWLVI\� WKH� LQMXU\� LQ� IDFW� UHTXLUHPHQW�� 3ODLQWLIIV� PXVW� VKRZ� WKDW� 'HIHQGDQWV� KDYH�

LQYDGHG�³D�OHJDOO\�SURWHFWHG�LQWHUHVW�WKDW�LV�µFRQFUHWH�DQG�SDUWLFXODUL]HG�¶´��)ULHQGV�RI�WKH�(DUWK��

,QF��Y��*DVWRQ�&RSSHU�5HF\FOLQJ�&RUS�������)��G������������WK�&LU���������TXRWLQJ�/XMDQ������

8�6��DW��������+HUH��3ODLQWLIIV¶�PHPEHUV�DYHU�WKDW�WKH\�OLYH�ZLWKLQ�VLJKW�RI�0HUU\PHHWLQJ�%D\�DQG�

WKDW�WKRVH�PHPEHUV�ND\DN��FDQRH��ILVK��KLNH�DQG�SKRWRJUDSK�LQ�WKH�YLFLQLW\�RI�WKH�%D\���)XUWKHU��

HYLGHQFH� EHIRUH� WKH�&RXUW� HVWDEOLVKHV� WKDW� 3ODLQWLIIV¶�PHPEHUV� REVHUYH� DTXDWLF� DQG�ZLOGOLIH� LQ�

DQG�DURXQG�WKH�.HQQHEHF�DQG�$QGURVFRJJLQ�5LYHUV�DQG�0HUU\PHHWLQJ�%D\���7KLV�VWDWHG�³GHVLUH�

WR�XVH�RU�REVHUYH�DQ�DQLPDO�VSHFLHV��HYHQ�IRU�SXUHO\�HVWKHWLF�SXUSRVHV��LV�XQGHQLDEO\�D�FRJQL]DEOH�

LQWHUHVW� IRU�SXUSRVH�RI� VWDQGLQJ�´� �/XMDQ������8�6�� DW��������� VHH�DOVR�0DUWLQ������)��G�DW����

�ILQGLQJ� 3ODLQWLIIV� VDWLVILHG� WKH� LQMXU\� LQ� IDFW� UHTXLUHPHQW�ZKHUH� 3ODLQWLIIV¶� DIILGDYLWV� UHYHDOHG�

WKDW�³WKH�PHPEHUV�IUHTXHQWO\�YLVLW�ZLOGOLIH�UHIXJHV�DQG�SDUNV�LQ�0DLQH�WR�WU\�WR�REVHUYH�O\Q[�DQG�

RWKHU� ZLOGOLIH� VSHFLHV´��� � 3ODLQWLIIV� SURYLGH� WKDW� WKHLU� HQMR\PHQW� DQG� XVH� RI� WKRVH� ZDWHUV� LV�

LPSDLUHG�E\�WKH�UHGXFHG�QXPEHUV�RI�$WODQWLF�VDOPRQ���0U��)ULHGPDQ��D�ORQJ�WLPH�0DLQH�JXLGH��

WHVWLILHG� WKDW� D� KHDOWK\� SRSXODWLRQ� RI� $WODQWLF� VDOPRQ�� ZKLFK� GRHV� QRW� FXUUHQWO\� H[LVW�� ZRXOG�

SRVLWLYHO\�LPSDFW�KLV�EXVLQHVV����)ULHGPDQ�'HS��DW���������������������7KH�6XSUHPH�&RXUW�KDV�

HVWDEOLVKHG� ³WKDW� HQYLURQPHQWDO� SODLQWLIIV� DGHTXDWHO\� DOOHJH� LQMXU\� LQ� IDFW�ZKHQ� WKH\� DYHU� WKDW�
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WKH\�XVH�WKH�DIIHFWHG�DUHD�DQG�DUH�SHUVRQV�IRU�ZKRP�WKH�DHVWKHWLF�DQG�UHFUHDWLRQDO�YDOXHV�RI�WKH�

DUHD�ZLOO�EH� OHVVHQHG�E\� WKH�FKDOOHQJHG�DFWLYLW\�´� �)ULHQGV�RI� WKH�(DUWK�� ,QF��Y��/DLGODZ�(QYWO��

6HUYV�� �72&��� ,QF��� ���� 8�6�� ����� ���� ������� �LQWHUQDO� FLWDWLRQV� DQG� TXRWDWLRQV� RPLWWHG����

3ODLQWLIIV�KDYH�DGHTXDWHO\�VKRZQ�DQ�LQMXU\�WR�WKHLU�LQWHUHVWV����

)RU�SXUSRVHV�RI� VXPPDU\� MXGJPHQW��'HIHQGDQWV�FRQFHGH� WKDW� LI�3ODLQWLIIV�FDQ�HVWDEOLVK�

WKDW�D�WDNH�KDV�RFFXUUHG��3ODLQWLIIV�KDYH�VDWLVILHG�WKH�LQMXU\�LQ�IDFW�UHTXLUHPHQW����'HIV�¶�0RW��)RU�

6XPP��-��DW������7KLV�FRQFHVVLRQ��KRZHYHU��PLVFRQVWUXHV�WKH�LQMXU\�UHTXLUHG�IRU�VWDQGLQJ�XQGHU�

WKH�(6$�� �3ODLQWLIIV� QHHG�QRW� HVWDEOLVK� WKDW� WKH� HQYLURQPHQW�RU� WKH�$WODQWLF� VDOPRQ�KDYH�EHHQ�

LQMXUHG�WR�HVWDEOLVK�DQ�LQMXU\�LQ�IDFW���,QVWHDG��³>W@KH�UHOHYDQW�VKRZLQJ�IRU�SXUSRVHV�RI�$UWLFOH�,,,�

VWDQGLQJ�������LV�QRW�LQMXU\�WR�WKH�HQYLURQPHQW�EXW�LQMXU\�WR�WKH�SODLQWLII���7R�LQVLVW�XSRQ�WKH�IRUPHU�

UDWKHU�WKDQ�WKH�ODWWHU�DV�SDUW�RI�WKH�VWDQGLQJ�LQTXLU\�������LV�WR�UDLVH�WKH�VWDQGLQJ�KXUGOH�KLJKHU�WKDQ�

WKH�QHFHVVDU\�VKRZLQJ�IRU�VXFFHVV�RQ�WKH�PHULWV�´��/DLGODZ�(QYWO��6HUYV���72&���,QF�������8�6��DW�

�����

� 7KH�VHFRQG�SURQJ�RI�WKH�VWDQGLQJ�LQTXLU\�FRQVLGHUV�ZKHWKHU�³WKH�LQMXU\�LV�IDLUO\�WUDFHDEOH�

WR� WKH� GHIHQGDQW
V� DOOHJHGO\� XQODZIXO� DFWLRQV�´� � 0DUWLQ�� ���� )��G� DW� ��� �LQWHUQDO� SXQFWXDWLRQ�

RPLWWHG����7KH�SXUSRVH�RI�WKH�VHFRQG�SURQJ�LV�WR�HQVXUH�WKDW�WKHUH�LV�D�³JHQXLQH�QH[XV�EHWZHHQ�D�

SODLQWLII¶V� LQMXU\� DQG� D� GHIHQGDQW¶V� DOOHJHG� LOOHJDO� FRQGXFW´� DQG� WKDW� SODLQWLIIV¶� LQMXU\� LV� QRW�

FDXVHG�E\�D� WKLUG�SDUW\��QRW�SUHVHQWO\�EHIRUH� WKH�&RXUW�� � �*DVWRQ�&RSSHU�5HF\FOLQJ�&RUS�������

)��G�DW������VHH�DOVR�/XMDQ������8�6��DW�������3ODLQWLIIV�QHHG�QRW�SURYH�WR�D�VFLHQWLILF�FHUWDLQW\�

WKDW� GHIHQGDQWV¶� DFWLRQV� FDXVHG� WKH� LQMXU\�� �*DVWRQ�&RSSHU�5HF\FOLQJ�&RUS��� ����)��G� DW� ������

,QGHHG��³>W@KH�µIDLUO\�WUDFHDEOH¶�VWDQGDUG�LV�QRW�HTXLYDOHQW�WR�D�UHTXLUHPHQW�RI�WRUW�FDXVDWLRQ�´��,G��

�LQWHUQDO�TXRWDWLRQV�DQG�FLWDWLRQV�RPLWWHG�����
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+HUH��3ODLQWLIIV�KDYH�VXIILFLHQWO\�VKRZQ�WKDW�WKHLU�LQMXU\�LV�IDLUO\�WUDFHDEOH�WR�'HIHQGDQWV¶�

DFWLRQV�� � 7KH� 6HUYLFHV� KDYH� VWDWHG� WR� WKH� 0DLQH� 'HSDUWPHQW� RI� 0DULQH� 5HVRXUFHV�� DQG�

'HIHQGDQWV��WKDW�³'DPV�GLUHFWO\�DQG�VXEVWDQWLDOO\�UHGXFH�VXUYLYDO�UDWHV�RI�$WODQWLF�VDOPRQ���������

'DPV� DOVR� GLUHFWO\� NLOO� DQG� LQMXUH� D� VLJQLILFDQW� QXPEHU� RI� VDOPRQ� RQ� ERWK� XSVWUHDP� DQG�

GRZQVWUHDP�PLJUDWLRQV�´� � �-6)������������� �)RU�SXUSRVHV�RI� VWDQGLQJ��3ODLQWLIIV�KDYH�DGGXFHG�

HYLGHQFH�WR�VKRZ�WKDW�GDPV�FRQWULEXWH�WR�WKH�GHFUHDVHG�QXPEHU�RI�$WODQWLF�VDOPRQ�SUHVHQW�LQ�WKH�

.HQQHEHF� DQG� $QGURVFRJJLQ� ULYHUV� DQG� 0HUU\PHHWLQJ� %D\�� � 1RWDEO\�� 'HIHQGDQWV� GR� QRW�

VHULRXVO\�FRQWHVW�WKDW�3ODLQWLIIV�VDWLVI\�WKH�VHFRQG�HOHPHQW�RI�WKH�VWDQGLQJ�LQTXLU\��SDXVLQJ�RQO\�

WR�³TXHVWLRQ´�ZKHWKHU�3ODLQWLIIV�FDQ�VKRZ�WUDFHDELOLW\�LQ�D�IRRWQRWH����'HIV�¶�0RW��)RU�6XPP��-��

DW� �� Q������ � 7KH� &RXUW� QRWHV�� KRZHYHU�� WKDW� WKH� GHWHUPLQDWLRQ� WKDW� 3ODLQWLIIV� KDYH� VKRZQ�

WUDFHDELOLW\�IRU�VWDQGLQJ�SXUSRVHV�LQ�WKLV�DFWLRQ�LV�RQO\�DQ�LQLWLDO�KXUGOH���3ODLQWLIIV�VWLOO�PDLQWDLQ�

WKH�EXUGHQ�RI�VKRZLQJ�RQ�WKH�PHULWV�WKDW�WKH�'HIHQGDQWV�KDYH�DFWXDOO\�FDXVHG�D�WDNLQJ�RI�$WODQWLF�

VDOPRQ�LQ�YLRODWLRQ�RI�WKH�(6$��

)LQDOO\��3ODLQWLIIV�PXVW� GHPRQVWUDWH� WKDW� LW� LV� ³OLNHO\� DV� RSSRVHG� WR�PHUHO\� VSHFXODWLYH��

WKDW�WKH�LQMXU\�ZLOO�EH�UHGUHVVHG�E\�D�IDYRUDEOH�GHFLVLRQ�´��/XMDQ������8�6��DW�������'HIHQGDQWV�

SODFH� WKH� PRVW� KHIW� EHKLQG� DUJXLQJ� WKDW� 3ODLQWLIIV� KDYH� IDLOHG� WR� VKRZ� UHGUHVVDELOLW\� RQ� WKH�

JURXQGV� WKDW�QR� UHOLHI� WKLV�&RXUW� FRXOG�SURYLGH�ZRXOG� HQVXUH� WKH� UHFRYHU\�RI�$WODQWLF� VDOPRQ���

,QGHHG��'HIHQGDQWV� DVVHUW� WKDW� ³3ODLQWLIIV� FDQQRW� HVWDEOLVK� WKDW� LW� LV� OLNHO\� WKDW� WKH� VDOPRQ�ZLOO�

UHFRYHU�� HYHQ� LI� WKH� GDPV� ZHUH� FRPSOHWHO\� UHPRYHG�´� � �'HIV�¶� 0RW�� )RU� 6XPP�� -�� DW� ������

'HIHQGDQWV¶�DUJXPHQWV��KRZHYHU��FDVW� WKH�UHOLHI�VRXJKW�WRR�EURDGO\�� �,W� LV�EH\RQG�TXHVWLRQ�WKDW�

3ODLQWLIIV�ZRXOG�OLNH�WR�VHH�$WODQWLF�VDOPRQ�UHFRYHU�DV�D�ZKROH�VSHFLHV�DQG�QR�ORQJHU�OLVWHG�DV�DQ�

HQGDQJHUHG� VSHFLHV�� EXW�� WKURXJK� WKLV� ODZVXLW�� 3ODLQWLIIV� VHHN� RQO\� WR� KDYH� WKHLU� DHVWKHWLF� DQG�

UHFUHDWLRQDO�HQMR\PHQW�RI�$WODQWLF�VDOPRQ�LQFUHDVHG���$Q�LQMXQFWLRQ�ZRXOG�UHGUHVV�WKHLU�LQMXU\��DW�
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OHDVW� LQ� SDUW�� � $VVXPLQJ� WKDW� WKH� GDPV� ³WDNH´�$WODQWLF� VDOPRQ�� DV� 'HIHQGDQW� KDYH� GRQH�ZLWK�

UHJDUG� WR� VWDQGLQJ�� LI� WKH� GDPV� ZHUH� WR� FHDVH� XVH� RI� WKHLU� WXUELQHV� GXULQJ� $WODQWLF� VDOPRQ�

PLJUDWLRQ� �RU� DQ\� RWKHU� QXPEHU� RI�PHDVXUHV� 3ODLQWLIIV� KDYH� VXJJHVWHG��� LW� LV� OLNHO\� WKDW� IHZHU�

$WODQWLF�VDOPRQ�ZRXOG�EH�KDUPHG�E\�WKH�GDPV���6HH�6WUDKDQ�Y��&R[H������)��6XSS������������'��

0DVV�� ������ �ILQGLQJ� UHGUHVVDELOLW\� ZKHUH� WKH� FHVVDWLRQ� RI� XVH� RI� JLOOQHWV� DQG� OREVWHU� JHDU� LQ�

0DVVDFKXVHWWV�ZDWHUV�ZRXOG� OLNHO\�GHFUHDVH� WKH�QXPEHU�RI�HQGDQJHUHG�ZKDOHV�KDUPHG�WKURXJK�

HQWDQJOHPHQWV���DII¶G�LQ�SDUW��UHY¶G�RQ�RWKHU�JURXQGV������)��G��������

3ODLQWLIIV�QHHG�QRW�HVWDEOLVK�WKDW�WKHLU�UHTXHVWHG�UHOLHI�ZLOO�EULQJ�DERXW�WKH�UHFRYHU\�RI�WKH�

$WODQWLF�VDOPRQ���6HH��H�J���&RKR�6DOPRQ�Y��3DFLILF�/XPEHU�&R������)��6XSS���G���������������

�1�'��&DO���������UHMHFWLQJ�WKH�DUJXPHQW�WKDW�3ODLQWLIIV�ODFNHG�UHGUHVVDELOLW\�ZKHUH�WKH�VXJJHVWHG�

UHOLHI�ZDV� ³QRW� FHUWDLQ� WR� UHVXOW� LQ� WKH� LQFUHDVHG� FRKR� VDOPRQ�SRSXODWLRQ´��� � ,I� D� SODLQWLII�ZDV�

UHTXLUHG�WR�VKRZ�WKDW�LWV�UHTXHVWHG�UHOLHI�ZRXOG�HQVXUH�UHFRYHU\�RI�WKH�VSHFLHV�LQ�RUGHU�WR�KDYH�

VWDQGLQJ�XQGHU�WKH�(6$��FRXUWV�ZRXOG�EH�SRZHUOHVV�WR�FRQVLGHU�DQ\�PHDVXUH�WKDW�ZRXOG�DWWHPSW�

WR�KDOW� WKH�H[WLQFWLRQ�RI�D�VSHFLHV�� �7KDW�LV�QRW�ZKDW�&RQJUHVV�LQWHQGHG�� �6HH�7HQQHVVHH�9DOOH\�

$XWK��Y��+LOO������8�6������������������ �³7KH�SODLQ� LQWHQW�RI�&RQJUHVV� LQ�HQDFWLQJ� WKLV�VWDWXWH�

ZDV�WR�KDOW�DQG�UHYHUVH�WKH�WUHQG�WRZDUG�VSHFLHV�H[WLQFWLRQ��ZKDWHYHU�WKH�FRVW�´����

'HIHQGDQWV� VLPLODUO\� DUJXH� WKDW� 3ODLQWLIIV� ODFN� VWDQGLQJ� EHFDXVH� WKH\� KDYH� QRW� VKRZQ�

ZKDW� WKH� LPSDFW�RI� WKHLU� VXJJHVWHG� UHOLHI�ZLOO�EH�RQ� WKH�ZKROH� VWDWLRQ�VXUYLYDO� UDWH�RI�$WODQWLF�

VDOPRQ�SDVVLQJ�WKH�GDPV����'HIV�¶�0RW��)RU�6XPP��-��DW�������,Q�RWKHU�ZRUGV��'HIHQGDQWV�DUJXH�

WKDW� 3ODLQWLIIV� FDQQRW� VKRZ� KRZ� ZHOO� DQ\� RI� WKHLU� VXJJHVWHG� UHOLHI� ³ZLOO� ZRUN�´� � �,G�� DW� ������

$JDLQ��DQ� LQMXQFWLRQ�FRXOG�UHGUHVV�3ODLQWLIIV¶� LQMXULHV�E\�GHFUHDVLQJ�WKH�QXPEHU�RI�VDOPRQ�WKDW�

DUH�OLNHO\�LQMXUHG�DQG�NLOOHG�E\�WKH�GDPV���,Q�D�&OHDQ�:DWHU�$FW�FDVH��WKH�7KLUG�&LUFXLW�VLPLODUO\�

VWDWHG�WKDW�³>S@ODLQWLIIV�QHHG�QRW�VKRZ�WKDW�WKH�ZDWHUZD\�ZLOO�EH�UHWXUQHG�WR�SULVWLQH�FRQGLWLRQ�LQ�
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RUGHU�WR�VDWLVI\�WKH�PLQLPDO�UHTXLUHPHQWV�RI�$UWLFOH�,,,�´��3XE��,QWHUHVW�5HVHDUFK�*US��RI�1�-��Y��

3RZHOO�'XIIHU\Q�7HUPLQDOV��,QF�������)��G����������UG�&LU����������/LNHZLVH�KHUH��3ODLQWLIIV�GR�

QRW� KDYH� WR� VKRZ� WKDW� WKHLU� VXJJHVWHG� UHPHGLHV� ZLOO� HQVXUH� WKH� UHFRYHU\� RI� WKH� VSHFLHV�� � ,Q�

FRQFOXVLRQ��3ODLQWLIIV�KDYH�VXIILFLHQWO\�HVWDEOLVKHG�VWDQGLQJ�DW�WKLV�VWDJH�RI�WKH�OLWLJDWLRQ�����

 B. Count I:  Alleged Violations Of The Endangered Species Act 

� 3ODLQWLIIV�VHHN�D�OLDELOLW\�UXOLQJ�ZLWK�UHVSHFW�WR�&RXQW�,�RI�WKHLU�$PHQGHG�&RPSODLQW��(&)�

1R������UHJDUGLQJ�DOOHJHG�YLRODWLRQV�RI�WKH�(6$���)20%�DQG�(QYLURQPHQW�0DLQH�FRQWHQG�WKDW�

'HIHQGDQWV¶� /RFNZRRG�� 6KDZPXW� DQG�:HVWRQ� +\GURHOHFWULF� 3URMHFWV� RQ� WKH� .HQQHEHF� 5LYHU�

DQG�'HIHQGDQWV¶�%UXQVZLFN�+\GURHOHFWULF� 3URMHFW� RQ� WKH�$QGURVFRJJLQ�5LYHU� DUH� HQJDJLQJ� LQ�

XQDXWKRUL]HG�WDNLQJV�RI�$WODQWLF�VDOPRQ�LQ�YLRODWLRQ�RI�WKH�(6$��

� &RQJUHVV�KDV�GHFODUHG�WKDW� WKH�SXUSRVH�RI� WKH�(6$�LV�³WR�SURYLGH�D�PHDQV�ZKHUHE\�WKH�

HFRV\VWHPV�XSRQ�ZKLFK�HQGDQJHUHG�VSHFLHV�DQG� WKUHDWHQHG�VSHFLHV�GHSHQG�PD\�EH�FRQVHUYHG´�

DQG� ³WR� SURYLGH� D� SURJUDP� IRU� WKH� FRQVHUYDWLRQ� RI� VXFK� HQGDQJHUHG� VSHFLHV� DQG� WKUHDWHQHG�

VSHFLHV�´�����8�6�&���������E����$FFRUGLQJO\��ZKHQ�LW�ZDV�SDVVHG��WKH�(6$�UHSUHVHQWHG�³WKH�PRVW�

FRPSUHKHQVLYH� OHJLVODWLRQ� IRU� WKH� SUHVHUYDWLRQ� RI� HQGDQJHUHG� VSHFLHV� HYHU� HQDFWHG� E\� DQ\�

QDWLRQ�´��7HQQHVVHH�9DOOH\�$XWK�������8�6��DW�������8QGHU�WKH�(6$��³>Y@LUWXDOO\�DOO�GHDOLQJV�ZLWK�

HQGDQJHUHG� VSHFLHV�� LQFOXGLQJ� WDNLQJ�� SRVVHVVLRQ�� WUDQVSRUWDWLRQ�� DQG� VDOH�� ZHUH� SURKLELWHG��

H[FHSW� LQ� H[WUHPHO\� QDUURZ� FLUFXPVWDQFHV�´� � ,G�� �LQWHUQDO� FLWDWLRQV� RPLWWHG��� � 7R� IXUWKHU� WKH�

SURWHFWLRQ�DIIRUGHG�E\�WKH�(6$��WKH�VWDWXWH�LQFOXGHV�D�FLWL]HQ�VXLW�SURYLVLRQ��DOORZLQJ�LQWHUHVWHG�

������������������������������������������������������������
�� �$OWKRXJK�QRW�DGGUHVVHG�RU�FKDOOHQJHG�E\�'HIHQGDQWV��DQ�DVVRFLDWLRQ�VXFK�DV�)20%�RU�(QYLURQPHQW�0DLQH�KDV�
³VWDQGLQJ�WR�EULQJ�VXLW�RQ�EHKDOI�RI� LWV�PHPEHUV�ZKHQ�LWV�PHPEHUV�ZRXOG�RWKHUZLVH�KDYH�VWDQGLQJ�WR�VXH�LQ� WKHLU�
RZQ� ULJKW�� WKH� LQWHUHVWV�DW� VWDNH�DUH�JHUPDQH� WR� WKH�RUJDQL]DWLRQ
V�SXUSRVH��DQG�QHLWKHU� WKH�FODLP�DVVHUWHG�QRU� WKH�
UHOLHI�UHTXHVWHG�UHTXLUHV�WKH�SDUWLFLSDWLRQ�RI�LQGLYLGXDO�PHPEHUV�LQ�WKH�ODZVXLW�´��/DLGODZ�(QYWO��6HUYV���72&���,QF���
����8�6��DW������ �+HUH��)20%¶V�SXUSRVH� LV� WR�SUHVHUYH��SURWHFW��DQG� LPSURYH� WKH�HFRORJLFDO��DHVWKHWLF��KLVWRULFDO��
UHFUHDWLRQDO� DQG� FRPPHUFLDO� YDOXHV� RI� 0HUU\PHHWLQJ� %D\�� � (QYLURQPHQW� 0DLQH¶V� SXUSRVH� LV� WR� HQFRXUDJH� WKH�
FRQVHUYDWLRQ� DQG�SURWHFWLRQ�RI�0DLQH¶V�ZDWHUZD\V�� �7KH� LQWHUHVWV� LQYRNHG� LQ� WKLV� OLWLJDWLRQ� LQ�REVHUYLQJ�$WODQWLF�
VDOPRQ�IUHH�IURP�WDNLQJV�DW�WKH�GDPV�DUH�JHUPDQH�WR�WKHVH�SXUSRVHV���1HLWKHU�WKH�FODLPV�DVVHUWHG�QRU�WKH�UHTXHVWHG�
UHOLHI� ZRXOG� UHTXLUH� SDUWLFLSDWLRQ� IURP� DQ\� LQGLYLGXDO� PHPEHU� RI� )20%� RU� (QYLURQPHQW�0DLQH�� � $FFRUGLQJO\��
)20%�DQG�(QYLURQPHQW�0DLQH�KDYH�VWDQGLQJ�WR�EULQJ�WKLV�VXLW��
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SHUVRQV� WR� EULQJ� VXLW� WR� IRUFH� FRPSOLDQFH�ZLWK� WKH�(6$�� � ,G�� DW� �������� VHH� DOVR� ���8�6�&�� ��

�����J���

� 6HFWLRQ� �� RI� WKH� (6$� PDNHV� LW� XQODZIXO� IRU� DQ\� SHUVRQ� WR� ³WDNH´� DQ\� WKUHDWHQHG� RU�

HQGDQJHUHG� VSHFLHV� RI� ILVK� RU� ZLOGOLIH� ZLWKLQ� WKH� 8QLWHG� 6WDWHV�� XQOHVV� DQ� LQFLGHQWDO� WDNH�

VWDWHPHQW�RU�LQFLGHQWDO�WDNH�SHUPLW�LV�REWDLQHG�SXUVXDQW�WR�6HFWLRQ���RU�6HFWLRQ����RI�WKH�(6$��

UHVSHFWLYHO\������8�6�&������������������³7DNH´�LV�GHILQHG�WR�PHDQ�³KDUDVV��KDUP��SXUVXH��KXQW��

VKRRW��ZRXQG��NLOO��WUDS��FDSWXUH��RU�FROOHFW��RU�WR�DWWHPSW�WR�HQJDJH�LQ�DQ\�VXFK�FRQGXFW�´��,G����

�����������7KH�GHILQLWLRQ�RI�³WDNH´�ZDV�LQWHQGHG�WR�³DSSO\�EURDGO\�WR�FRYHU�LQGLUHFW�DV�ZHOO�DV�

SXUSRVHIXO�DFWLRQV�´��%DEELW�Y��6ZHHW�+RPH�&KDSWHU�2I�&PW\V��)RU�$�*UHDWHU�2U�������8�6�������

�������������7KH�6HFUHWDU\�RI�WKH�,QWHULRU�KDV�GHILQHG�³KDUP´�LQ�WKH�GHILQLWLRQ�RI�³WDNH´�WR�PHDQ���

³DQ� DFW� ZKLFK� DFWXDOO\� NLOOV� RU� LQMXUHV� ZLOGOLIH�� � 6XFK� DFW� PD\� LQFOXGH� VLJQLILFDQW� KDELWDW�

PRGLILFDWLRQ�RU�GHJUDGDWLRQ�ZKHUH�LW�DFWXDOO\�NLOOV�RU�LQMXUHV�ZLOGOLIH�E\�VLJQLILFDQWO\�LPSDLULQJ�

HVVHQWLDO�EHKDYLRUDO�SDWWHUQV��LQFOXGLQJ�EUHHGLQJ��IHHGLQJ�RU�VKHOWHULQJ�´� ����&�)�5����������VHH�

DOVR�%DEELW������8�6��DW������XSKROGLQJ�WKH�6HFUHWDU\¶V�GHILQLWLRQ�RI�KDUP�WR�LQFOXGH�³VLJQLILFDQW�

KDELWDW�PRGLILFDWLRQ�RU�GHJUDGDWLRQ�WKDW�DFWXDOO\�NLOOV�RU�LQMXUHV�ZLOGOLIH´�����

  1. The Standard For Establishing A Taking 

� ,Q� WKH�)LUVW�&LUFXLW�� ³>W@KH�SURSHU� VWDQGDUG� IRU� HVWDEOLVKLQJ�D� WDNLQJ�XQGHU� WKH�(6$�� IDU�

IURP� EHLQJ� D� QXPHULFDO� SUREDELOLW\� RI� KDUP�� KDV� EHHQ� XQHTXLYRFDOO\� GHILQHG� DV� D� VKRZLQJ� RI�

µDFWXDO� KDUP�¶´� � $PHULFDQ� %DOG� (DJOH� Y�� %KDWWL�� �� )��G� ����� ���� ��VW� &LU�� ������� � ,Q� %KDWWL��

3ODLQWLIIV� FKDOOHQJHG� D� GHHU� KXQW� RQ� WKH�4XDEELQ�5HVHUYDWLRQ� LQ�(DVWHUQ�0DVVDFKXVHWWV� RQ� WKH�

JURXQG�WKDW�LW�SRVHG�D�VLJQLILFDQW�ULVN�WR�WKH�EDOG�HDJOHV�DW�WKH�4XDEELQ�5HVHUYDWLRQ�LQ�YLRODWLRQ�

RI�WKH�(6$���,G��DW�������,Q�WKDW�FDVH��3ODLQWLIIV�SUHVHQWHG�DQ�DWWHQXDWHG�FDVXDO�FKDLQ�ODFNLQJ�DQ\�

SURRI�ZKHUHE\�EDOG�HDJOHV�FRXOG�EH�LQMXUHG�LI�VRPH�RI�WKH�GHHU�VKRW�E\�KXQWHUV�ZLWK�OHDG�VOXJV�
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ZHUH�QRW�UHFRYHUHG�EXW�GLHG�LQ�WKH�IHHGLQJ�DUHD�RI�WKH�EDOG�HDJOHV��WKRVH�XQUHFRYHUHG�GHHU�ZRXOG�

WKHQ�FRQWDLQ�OHDG�LQ�WKHLU�ERGLHV��EDOG�HDJOHV�FRXOG�WKHQ�IHHG�RQ�WKRVH�GHHU��LQJHVW�VRPH�RI�WKH�

OHDG�DQG�EH�KDUPHG�E\�WKH�OHDG���,G��DW�������3ODLQWLIIV�IDLOHG�WR�VKRZ�WKDW�DQ\�RI�WKH�EDOG�HDJOHV�

DFWXDOO\�LQJHVWHG�OHDG�RU�DWH�GHHU�FRQWDLQLQJ�OHDG���,G��DW�������7KH�)LUVW�&LUFXLW�GHFOLQHG�WR�ILQG�D�

WDNLQJ��VWDWLQJ�WKDW�³WKHUH�PXVW�EH�DFWXDO�LQMXU\�WR�WKH�OLVWHG�VSHFLHV´�WR�ILQG�KDUP���,G���)XUWKHU��

³FRXUWV�KDYH�JUDQWHG�LQMXQFWLYH�UHOLHI�RQO\�ZKHUH�SHWLWLRQHUV�KDYH�VKRZQ�WKDW�WKH�DOOHJHG�DFWLYLW\�

KDV� DFWXDOO\� KDUPHG� WKH� VSHFLHV� RU� LI� FRQWLQXHG�ZLOO� DFWXDOO\�� DV� RSSRVHG� WR� SRWHQWLDOO\�� FDXVH�

KDUP�WR�WKH�VSHFLHV�´��,G���,Q�HOXFLGDWLQJ�WKH�VWDQGDUG��WKH�)LUVW�&LUFXLW�QRWHG�WKDW�D�VKRZLQJ�RI�D�

³VLJQLILFDQW�ULVN�RI�KDUP´�ZDV�D�ORZHU�GHJUHH�RI�FHUWDLQW\�WKDQ�WKDW�UHTXLUHG�WR�HVWDEOLVK�D�WDNLQJ���

,G��DW�����Q��������

� 7R� HVWDEOLVK� D� WDNLQJ� RQ� VXPPDU\� MXGJPHQW�� 3ODLQWLIIV� QHHG� WR� VKRZ� WKDW� WKHUH� LV� QR�

JHQXLQH�GLVSXWH� WKDW�$WODQWLF� VDOPRQ�KDYH�EHHQ�DFWXDOO\�KDUPHG�� �(YLGHQFH�RI� D� VLQJOH�� DFWXDO�

LQMXU\�WR�DQ�$WODQWLF�VDOPRQ�ZLOO�VXIILFH�WR�VKRZ�D�WDNLQJ�XQGHU�WKH�(6$���6WUDKDQ�Y��&R[H������

)��G������������VW�&LU���������SURYLGLQJ�WKDW�³D�VLQJOH�LQMXU\�WR�RQH�ZKDOH�LV�D�WDNLQJ�XQGHU�WKH�

(6$´�����

  2. The Presence Of Atlantic Salmon 

%HIRUH�WXUQLQJ�WR�HYLGHQFH�RI�WDNLQJ�RI�$WODQWLF�VDOPRQ�LQ�WKLV�FDVH��WKH�&RXUW�SDXVHV�WR�

QRWH� WKDW� WKHUH�PXVW�EH�$WODQWLF� VDOPRQ� LQ� WKH�YLFLQLW\�RI� WKH�GDPV�EHIRUH�D� WDNLQJ�FDQ�RFFXU���

6HH��H�J���%HHFK�5LGJH�(QHUJ\�//&������)��6XSS���G�DW����������H[DPLQLQJ�SRWHQWLDO�FDYHV�LQ�

ZKLFK� WKH� HQGDQJHUHG� ,QGLDQD� EDW� FRXOG� KLEHUQDWH�� WKH� SK\VLFDO� FKDUDFWHULVWLFV� RI� WKH� SODQQHG�

������������������������������������������������������������
��� � 7KH� VWDQGDUG� HVWDEOLVKHG� E\� WKH� )LUVW� &LUFXLW� WR� VKRZ� D� WDNLQJ� XQGHU� WKH� (6$� GLIIHUV� VXEVWDQWLDOO\� IURP� WKH�
VWDQGDUG�HVWDEOLVKHG�LQ�RWKHU�FRXUWV���)RU�H[DPSOH��LQ�$QLPDO�:HOIDUH�,QVW��Y��%HHFK�5LGJH�(QHUJ\��//&��WKH�GLVWULFW�
FRXUW�ORRNHG�WR�WKH�1LQWK�&LUFXLW�LQ�ILQGLQJ�WKDW�WR�HVWDEOLVK�D�WDNLQJ�XQGHU�WKH�(6$��D�SODLQWLII�³PXVW�HVWDEOLVK��E\�D�
SUHSRQGHUDQFH�RI�WKH�HYLGHQFH��WKDW�WKH�FKDOOHQJHG�DFWLYLW\�LV�UHDVRQDEO\�FHUWDLQ�WR�LPPLQHQWO\�KDUP��NLOO��RU�ZRXQG�
WKH� OLVWHG� VSHFLHV�´� ���� )�� 6XSS�� �G� ����� ���� �'��0G�� ������ �³%HHFK�5LGJH´�� �UHIHUHQFLQJ�0DUEOHG�0XUUHOHW� Y��
3DFLILF�/XPEHU�&R������)��G��������WK�&LU����������
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SURMHFW�VLWH��PLVW�QHW�VXUYH\V�DQG�DFRXVWLF�GDWD�WR�GHWHUPLQH�WKDW�WKH�HQGDQJHUHG�,QGLDQD�EDW�ZDV�

SUHVHQW�DW�WKH�FKDOOHQJHG�SURMHFW�VLWH��� �3ODLQWLIIV�KDYH�VKRZQ�WKDW�D�OLPLWHG�QXPEHU�RI�$WODQWLF�

VDOPRQ�DUH� LQ� WKH�YLFLQLW\�RI� WKH�GDPV�DW� LVVXH� LQ� WKLV� FDVH�� �$WODQWLF� VDOPRQ�HJJV�DUH� VWRFNHG�

DQQXDOO\�LQ�WKH�6DQG\�5LYHU��DQ�XSVWUHDP�VSDZQLQJ�KDELWDW�IRU�$WODQWLF�VDOPRQ�RQ�WKH�.HQQHEHF�

5LYHU�� � �-6)������������ �$WODQWLF�VDOPRQ�IU\�DOVR�DUH�VWRFNHG� LQ� WKH�XSVWUHDP�WULEXWDULHV�RI� WKH�

$QGURVFRJJLQ� 5LYHU�� � �,G�� �� ����� � 7KH� &RXUW� ORJLFDOO\� FRQFOXGHV� WKDW� DW� OHDVW� VRPH� RI� WKRVH�

$WODQWLF� VDOPRQ� PDNH� LW� GRZQVWUHDP� WR� WKH� GDPV� DW� LVVXH� LQ� WKLV� FDVH�� � 0RUHRYHU�� $WODQWLF�

VDOPRQ�KDYH�EHHQ�WUDSSHG�DW� WKH�ORZHU�PRVW�GDPV�RQ�HDFK�RI� WKH�.HQQHEHF�DQG�$QGURVFRJJLQ�

5LYHUV� DQG� WKHQ� HLWKHU� WUXFNHG� RU� OLIWHG� XSVWUHDP�� � ,Q� ������ ��� DGXOW� $WODQWLF� VDOPRQ� ZHUH�

WUDSSHG�DW�WKH�/RFNZRRG�3URMHFW�RQ�WKH�.HQQHEHF�5LYHU�� ��,G����������7KDW�VDPH�\HDU�����DGXOW�

$WODQWLF�VDOPRQ�ZHUH�WUDSSHG�DW�WKH�%UXQVZLFN�3URMHFW�RQ�WKH�$QGURVFRJJLQ�5LYHU�� ��,G����������

$FFRUGLQJO\��$WODQWLF�VDOPRQ�DUH�LQ�WKH�YLFLQLW\�RI�WKHVH�GDPV����

3. Evidence Of Taking Atlantic Salmon In This Case 

� 7KH� HYLGHQFH� SUHVHQWHG� RQ� VXPPDU\� MXGJPHQW� VKRZV� WKDW� WKHUH� LV� D� JHQXLQH� LVVXH� RI�

PDWHULDO�IDFW�DV�WR�ZKHWKHU�WKH�'HIHQGDQWV�DUH�WDNLQJ�$WODQWLF�VDOPRQ�DW�WKH�GDPV���'HIHQGDQWV�

GR�QRW�KDYH�DQ�LQFLGHQWDO�WDNH�VWDWHPHQW�RU�DQ�LQFLGHQWDO�WDNH�SHUPLW�IRU�DQ\�RI�WKH�3URMHFWV�WKDW�

ZRXOG�H[HPSW�IURP�(6$�OLDELOLW\�DQ\�WDNLQJ�RI�$WODQWLF�VDOPRQ�DW�WKH�3URMHFWV���6HH����8�6�&��

��� �����R������ ������ � �6HH� DOVR� -6)� �� ����� � +RZHYHU�� 'HIHQGDQWV� DUH�� DQG� KDYH� EHHQ� IRU� D�

QXPEHU� RI� \HDUV�� HQJDJHG� LQ� WKH� SURFHVV� RI� DSSO\LQJ� IRU� DQ� LQFLGHQWDO� WDNH� VWDWHPHQW� RU� DQ�

LQFLGHQWDO� WDNH� SHUPLW� WR� FRYHU� WKH� RSHUDWLRQ� RI� WKH� GDPV�� � �,G�� ��� �������� � $V� SDUW� RI� WKH�

DSSOLFDWLRQ�SURFHVV��'HIHQGDQWV�DQG�WKHLU�KLUHG�FRQVXOWDQWV�KDYH�GHYHORSHG�GUDIW�³:KLWH�3DSHUV´�

WKDW�FRQWDLQ�HVWLPDWHG�VXUYLYDO�UDWHV�IRU�$WODQWLF�VDOPRQ�WKDW�SDVV� WKURXJK�WKH�GDPV�DW� LVVXH� LQ�
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WKLV�FDVH�����7KH�:KLWH�3DSHUV�DUH�LQWHQGHG�E\�'HIHQGDQWV�WR�EH�VFLHQWLILFDOO\�GHIHQVLEOH����,G����

�����

� 7KH�:KLWH�3DSHUV�XVH�WZR�PHWKRGV�RI�HVWLPDWLQJ�LQMXU\�DQG�PRUWDOLW\�IRU�$WODQWLF�VDOPRQ�

VPROWV�WKDW�PD\�SDVV�WKURXJK�WKH�3URMHFWV���)LUVW��WKH�³HPSLULFDO�WXUELQH�PRUWDOLW\�PHWKRG´�XVHG�

³PDUN�UHFDSWXUH´� VWXGLHV� GRQH� DW� GDPV� QRW� DW� LVVXH� LQ� WKLV� FDVH�ZLWK� WXUELQHV� DQG� RSHUDWLRQDO�

FKDUDFWHULVWLFV�WKDW�'HIHQGDQWV�GHHPHG�VLPLODU�WR�WKH�3URMHFWV�DW�LVVXH�LQ�WKLV�FDVH����,G���������

����� � 1R� PDUN�UHFDSWXUH� VWXGLHV� RI� $WODQWLF� VDOPRQ� KDYH� EHHQ� FRQGXFWHG� DW� DQ\� RI� WKH� IRXU�

3URMHFWV�DW�LVVXH�LQ�WKLV�FDVH��,G�����������)RU�WKH�PDUN�UHFDSWXUH�VWXGLHV�WKDW�ZHUH�FRPSOHWHG�DW�

RWKHU�GDPV�� WHVW�VDOPRQ�ZHUH�WDJJHG�DERYH�D�K\GURHOHFWULF�SURMHFW��UHOHDVHG�LQWR�D�GRZQVWUHDP�

URXWH�� FROOHFWHG�DIWHU�SDVVLQJ� WKURXJK� WKH�GDP��KHOG�DQG� WKHQ�SK\VLFDOO\�H[DPLQHG� IRU� VLJQV�RI�

LQMXU\� RU� PRUWDOLW\�� � �,G�� �� ������ � 7KH� WHVW� VDOPRQ� ZHUH� HYDOXDWHG� RQH� KRXU� DIWHU� SDVVDJH� WR�

HYDOXDWH� LPPHGLDWH� PRUWDOLW\� RU� LQMXU\� DQG� WKHQ� ��� KRXUV� DIWHU� SDVVDJH� WR� HYDOXDWH� GHOD\HG�

PRUWDOLW\����,G������������

7KH� UHVXOWV�RI� WKRVH�PDUN�UHFDSWXUH� VWXGLHV� FRQGXFWHG�DW�GDPV�QRW� DW� LVVXH� LQ� WKLV� FDVH�

UHYHDO� WKDW� DQ\� VDOPRQ� WKDW� PD\� SDVV� WKURXJK� WKH� 3URMHFWV� YLD� WKH� WXUELQHV� KDYH� D� VWDWLVWLFDO�

FKDQFH� RI� EHLQJ� LQMXUHG� RU� NLOOHG�� � )RU� H[DPSOH�� EDVHG� RQ� VWXGLHV� GRQH� DW� RWKHU� GDPV�� LW� LV�

HVWLPDWHG�WKDW�������RI�DQ\�GRZQVWUHDP�PLJUDWLQJ�VPROWV�WKDW�SDVV�WKURXJK�WKH�)UDQFLV�WXUELQHV�

DW� WKH�/RFNZRRG�3URMHFW��ZKLFK�DUH�VL[�RI� WKH� VHYHQ� WXUELQHV�DW� WKDW�3URMHFW�� VXUYLYH�DIWHU�RQH�

KRXU�DQG�������DUH�XQLQMXUHG�DIWHU�RQH�KRXU����,G���������������������$W�WKH�%UXQVZLFN�3URMHFW��

������������������������������������������������������������
���0RUH�VSHFLILFDOO\��DV�SDUW�RI�WKH�DSSOLFDWLRQ�SURFHVV��'HIHQGDQWV�DQG�WKH�6HUYLFHV�FRQYHQHG�D�JURXS�FRPSULVHG�RI�
SHUVRQQHO� IURP� WKH�6HUYLFHV�� WKH�0'05�DQG�QRQ�JRYHUQPHQWDO� HQYLURQPHQWDO� JURXSV�� � �-6)� �� ����� � 7KDW� JURXS�
UHYLHZHG�GRFXPHQWV�VXEPLWWHG�E\�'HIHQGDQWV�DV�SDUW�RI�WKH�SURFHVV�RI�DSSO\LQJ�IRU�DQ�LQFLGHQWDO�WDNH�VWDWHPHQW�RU�
LQFLGHQWDO�WDNH�SHUPLW�DQG�SURYLGHG�IHHGEDFN���'HIHQGDQWV�VXEPLWWHG�D�SUHOLPLQDU\�GUDIW�+DELWDW�&RQVHUYDWLRQ�3ODQ�
�³+&3´��WR�WKDW�JURXS�DV�SDUW�RI�WKH�DSSOLFDWLRQ�SURFHVV����,G����������7R�LQIRUP�WKH�+&3��'HIHQGDQWV�DQG�WKHLU�KLUHG�
FRQVXOWLQJ�ILUPV�SUHSDUHG�D�VHULHV�RI�GUDIW�SDSHUV�NQRZQ�DV�³:KLWH�3DSHUV´�WR�SURYLGH�DQ�DVVHVVPHQW�RI�HVWLPDWHG�
³ZKROH�VWDWLRQ�VXUYLYDO´�XQGHU�FHUWDLQ�DVVXPSWLRQV�DW�HDFK�RI�WKH�IRXU�SURMHFWV����,G���������������7KH�:KLWH�3DSHUV�
GHULYHG� SUHGLFWHG�ZKROH� VWDWLRQ� VXUYLYDO� DW� HDFK� SURMHFW� E\� HVWLPDWLQJ� WKH� SHUFHQWDJHV� RI� GRZQVWUHDP�PLJUDWLQJ�
VDOPRQ� WKDW�PD\�SDVV� WKURXJK�HDFK�SURMHFW� YLD� WKH� WXUELQHV�� WKH� ILVK�E\SDVV� DQG� WKH� VSLOO� DQG� WKHQ�SUHGLFWLQJ� WKH�
QXPEHU�RI�VDOPRQ�WKDW�PD\�EH�LQMXUHG�RU�NLOOHG�WKURXJK�VXFK�SDVVDJH����,G����������
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ZKLFK� KDV� WKUHH� SURSHOOHU� WXUELQHV�� LW� LV� HVWLPDWHG� WKDW� ������ RI� DQ\� GRZQVWUHDP� PLJUDWLQJ�

VPROWV� WKDW� SDVV� WKURXJK� WKH� SURSHOOHU� WXUELQHV� VXUYLYH� DIWHU� RQH� KRXU�� ������ VXUYLYH� DIWHU� ���

KRXUV� DQG� ������DUH� XQLQMXUHG� DIWHU� RQH� KRXU���� � �,G�� ��� ����� ����� ������ �7KH�PDUN�UHFDSWXUH�

VWXGLHV� DOVR� HVWLPDWH� WKDW� DQ\�$WODQWLF� VDOPRQ� WKDW�PD\� SDVV� WKURXJK� WKH� GDPV� YLD� E\SDVV� RU�

VSLOOZD\�KDYH�D�FKDQFH�RI�EHLQJ�LQMXUHG�RU�NLOOHG�� �)RU�H[DPSOH��EDVHG�RQ�VWXGLHV�FRQGXFWHG�DW�

RWKHU� GDPV�� LW� LV� HVWLPDWHG� WKDW� ������ RI� DQ\� GRZQVWUHDP�PLJUDWLQJ� VPROWV� WKDW� SDVV� YLD� WKH�

E\SDVV�RU�VSLOOZD\�DUH�QRW�LQMXUHG�RU�NLOOHG�E\�WKH�SDVVDJH������,G������������������

� 6HFRQG�� WKH� ³$GYDQFHG� +\GUR� 7XUELQH� PRGHO´� ZDV� XVHG� WR� HVWLPDWH� SRWHQWLDO� WXUELQH�

PRUWDOLW\�IRU�$WODQWLF�VDOPRQ�VPROWV�WKDW�PD\�SDVV�WKURXJK�WKH�3URMHFWV���7KH�$GYDQFHG�+\GUR�

7XUELQH�PRGHO�FDOFXODWHV�WKH�VWDWLVWLFDO�SUREDELOLW\�RI�D�WXUELQH�EODGH�VWULNH�RQ�D�ILVK�WKDW�SDVVHV�

WKURXJK� D� WXUELQH�EDVHG�RQ� FHUWDLQ�RSHUDWLRQ� FKDUDFWHULVWLFV� DW� WKH�3URMHFWV� DQG� WKH� DQWLFLSDWHG�

ERG\�OHQJWKV�RI�VPROWV�DQG�NHOWV�LQ�WKH�.HQQHEHF�DQG�$QGURVFRJJLQ�5LYHUV����-6)����������������

7KH�UHVXOWV�RI�WKH�$GYDQFHG�+\GUR�7XUELQH�PRGHO�VKRZ�WKDW�VPROWV�DQG�WKH�ODUJHU�NHOWV�WKDW�SDVV�

WKURXJK�WKH�GDPV�YLD�WKH�WXUELQHV�KDYH�D�VWDWLVWLFDO�FKDQFH�RI�EHLQJ�LQMXUHG�RU�NLOOHG������

������������������������������������������������������������
����7KH�PDUN�UHFDSWXUH�VWXGLHV�FRQWDLQ�WKH�IROORZLQJ�DGGLWLRQDO�UHVXOWV���%DVHG�RQ�VWXGLHV�GRQH�DW�RWKHU�K\GURHOHFWULF�
SURMHFWV��LW�LV�HVWLPDWHG�WKDW�������RI�DQ\�GRZQVWUHDP�PLJUDWLQJ�VPROWV�WKDW�SDVV�WKURXJK�WKH�.DSODQ�WXUELQH�DW�WKH�
/RFNZRRG�3URMHFW�VXUYLYH�DIWHU�RQH�KRXU��������VXUYLYH�DIWHU����KRXUV�DQG�������DUH�XQLQMXUHG�DIWHU�RQH�KRXU����,G��
�������������� �$W� WKH�6KDZPXW�3URMHFW�� LW� LV� HVWLPDWHG� WKDW�������RI�DQ\�GRZQVWUHDP�PLJUDWLQJ� VPROWV� WKDW�SDVV�
WKURXJK�WKH�)UDQFLV�WXUELQHV��ZKLFK�DUH�VL[�RI�WKH�HLJKW�WXUELQHV�DW�WKH�6KDZPXW�3URMHFW��VXUYLYH�DIWHU�RQH�KRXU�DQG�
������DUH�XQLQMXUHG�DIWHU�RQH�KRXU����,G����������������������,W�LV�IXUWKHU�HVWLPDWHG�WKDW�������RI�DQ\�GRZQVWUHDP�
PLJUDWLQJ� VPROWV� WKDW� SDVV� WKURXJK� WKH� SURSHOOHU� WXUELQHV� DW� WKH� 6KDZPXW� 3URMHFW� VXUYLYH� DIWHU� RQH� KRXU�� ������
VXUYLYH�DIWHU����KRXUV�DQG�������DUH�XQLQMXUHG�DIWHU�RQH�KRXU����,G�����������������$W�WKH�:HVWRQ�3URMHFW��ZKLFK�KDV�
IRXU�)UDQFLV�WXUELQHV��LW�LV�HVWLPDWHG�WKDW�������RI�DQ\�GRZQVWUHDP�PLJUDWLQJ�VPROWV�WKDW�SDVV�WKURXJK�WKH�)UDQFLV�
WXUELQHV�VXUYLYH�DIWHU�RQH�KRXU��������VXUYLYH�DIWHU����KRXUV�DQG�������DUH�XQLQMXUHG�DIWHU�RQH�KRXU����,G����������
�������������
�
��� �7KH�IXOO�UHVXOWV�RI�WKH�PDUN�UHFDSWXUH�VWXGLHV�IRU�VPROWV�DQG�NHOWV�SDVVLQJ�YLD�D�E\SDVV�RU�VSLOOZD\�LQFOXGH�WKH�
IROORZLQJ�DGGLWLRQDO�UHVXOWV���)RU�HDFK�RI�WKH�IRXU�SURMHFWV�DW�LVVXH�LQ�WKLV�FDVH��EDVHG�RQ�VWXGLHV�SHUIRUPHG�DW�RWKHU�
K\GURHOHFWULF� SURMHFWV�� LW� LV� HVWLPDWHG� WKDW� ������ RI� DQ\� GRZQVWUHDP�PLJUDWLQJ� VPROWV� RU� NHOWV� WKDW� SDVV� YLD� WKH�
E\SDVV�RU�WKH�VSLOOZD\�VXUYLYH�DIWHU�RQH�KRXU�DQG�������VXUYLYH�DIWHU����KRXUV�� ��-6)��������������� �1R�VWDWLVWLFV�
ZHUH�SURYLGHG�IRU�RYHUDOO�LQMXU\�RU�GHDWK�WR�NHOWV�E\�SDVVDJH�WKURXJK�D�E\SDVV�RU�VSLOOZD\��
����7KH�IXOO�UHVXOWV�RI�WKH�$GYDQFHG�+\GUR�7XUELQH�PRGHO�DUH�DV�IROORZV���)RU�VPROWV�DW�WKH�/RFNZRRG�3URMHFW��LW�LV�
HVWLPDWHG� WKDW� DSSUR[LPDWHO\� ������ RI� DQ\� GRZQVWUHDP�PLJUDWLQJ� VPROWV� WKDW� SDVV� WKURXJK� WKH� )UDQFLV� WXUELQHV�
ZRXOG�VXUYLYH�DQG�������RI�DQ\�GRZQVWUHDP�PLJUDWLQJ�VPROWV�WKDW�SDVV�WKURXJK�WKH�.DSODQ�WXUELQH�ZRXOG�VXUYLYH���
�-6)� �� ������ � )RU� NHOWV� DW� WKH� /RFNZRRG� 3URMHFW�� LW� LV� HVWLPDWHG� WKDW� DSSUR[LPDWHO\� ������ RI� DQ\� GRZQVWUHDP�
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� &RPELQLQJ�WKH�UHVXOWV�RI�WKH�PDUN�UHFDSWXUH�VWXGLHV�GRQH�DW�GDPV�QRW�DW�LVVXH�LQ�WKLV�FDVH�

DQG� WKH� VWDWLVWLFDO�SUREDELOLWLHV�GHYHORSHG� LQ� WKH�$GYDQFHG�+\GUR�7XUELQH�PRGHO�ZLWK�KLVWRULF�

ULYHU�IORZ�GDWD��WKH�:KLWH�3DSHUV�FRQWDLQ�HVWLPDWHV�RI�ZKROH�VWDWLRQ�VXUYLYDO�UDWHV�IRU�VPROWV�DQG�

NHOWV�WKDW�SDVV�WKURXJK�WKH�3URMHFWV�����2YHUDOO��WKH�:KLWH�3DSHUV�HVWLPDWH�WKDW�EHWZHHQ�����DQG�

���� RI� DQ\� GRZQVWUHDP� PLJUDWLQJ� VPROWV� ZLOO� VXUYLYH� SDVVDJH� RYHU� RU� WKURXJK� WKH� GDPV��

EHWZHHQ�����DQG�����RI� DQ\� GRZQVWUHDP�PLJUDWLQJ� VPROWV�ZLOO� UHPDLQ� XQLQMXUHG� IURP� VXFK�

SDVVDJH��DQG�� WKDW�EHWZHHQ�����DQG�����RI�DQ\�GRZQVWUHDP�PLJUDWLQJ�NHOWV�ZLOO�EH�XQLQMXUHG�

DIWHU�SDVVLQJ�WKURXJK�RU�RYHU�WKH�GDPV�����(YHQ�DIWHU�DOWHULQJ�WKH�FDOFXODWLRQV�WR�WDNH�LQWR�DFFRXQW�

GLIIHUHQW� SHUFHQWDJHV� RI� $WODQWLF� VDOPRQ� XVLQJ� GLIIHUHQW� GRZQVWUHDP� SDVVDJH� URXWHV� DQG� IORZ�

������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������
PLJUDWLQJ�NHOWV�WKDW�SDVV�WKURXJK�WKH�.DSODQ�WXUELQH�ZRXOG�VXUYLYH����,G�����������1R�HVWLPDWHV�ZHUH�SURYLGHG�IRU�DQ\�
NHOWV� WKDW� PD\� SDVV� WKURXJK� WKH� )UDQFLV� WXUELQHV�� � )RU� VPROWV� DW� WKH� 6KDZPXW� 3URMHFW�� LW� LV� HVWLPDWHG� WKDW�
DSSUR[LPDWHO\�������RI�DQ\�GRZQVWUHDP�PLJUDWLQJ�VPROWV�WKDW�SDVV�WKURXJK�WKH�)UDQFLV�WXUELQHV�ZRXOG�VXUYLYH�DQG�
������RI�DQ\�GRZQVWUHDP�PLJUDWLQJ�VPROWV�WKDW�SDVV�WKURXJK�WKH�SURSHOOHU�WXUELQHV�ZRXOG�VXUYLYH����,G�����������)RU�
NHOWV�DW�WKH�6KDZPXW�3URMHFW��LW�LV�HVWLPDWHG�WKDW�DSSUR[LPDWHO\�������RI�DQ\�GRZQVWUHDP�PLJUDWLQJ�NHOWV�WKDW�SDVV�
WKURXJK�WKH�SURSHOOHU�WXUELQHV�VXUYLYH����,G�����������1R�HVWLPDWHV�ZHUH�SURYLGHG�IRU�DQ\�NHOWV�WKDW�PD\�SDVV�WKURXJK�
WKH�)UDQFLV�WXUELQHV���)RU�VPROWV�DW�WKH�:HVWRQ�3URMHFW��LW�LV�HVWLPDWHG�WKDW�DSSUR[LPDWHO\�������RI�DQ\�GRZQVWUHDP�
PLJUDWLQJ�VPROWV�WKDW�SDVV�WKURXJK�WKH�)UDQFLV�WXUELQHV�ZRXOG�VXUYLYH����,G�����������)RU�NHOWV�DW�WKH�:HVWRQ�3URMHFW��
LW�LV�HVWLPDWHG�WKDW�DSSUR[LPDWHO\�������RI�DQ\�GRZQVWUHDP�PLJUDWLQJ�NHOWV�WKDW�SDVV�WKURXJK�WKH�)UDQFLV�WXUELQHV�
ZRXOG�VXUYLYH�� �,G���������� �)RU�VPROWV�DW� WKH�%UXQVZLFN�3URMHFW�� LW� LV�HVWLPDWHG� WKDW�DSSUR[LPDWHO\�������RI�DQ\�
GRZQVWUHDP�PLJUDWLQJ�VPROWV�WKDW�SDVV�WKURXJK�WKH�SURSHOOHU�WXUELQHV�ZRXOG�VXUYLYH����,G�����������)RU�NHOWV�DW�WKH�
%UXQVZLFN�3URMHFW�� LW� LV�HVWLPDWHG� WKDW�DSSUR[LPDWHO\�������RI�DQ\�GRZQVWUHDP�PLJUDWLQJ�NHOWV� WKDW�SDVV� WKURXJK�
WKH�SURSHOOHU�WXUELQHV�ZRXOG�VXUYLYH����,G������������
�
����:KROH�VWDWLRQ�VXUYLYDO�LV�FDOFXODWHG�EDVHG�RQ�WKH�WRWDO�QXPEHU�RI�VDOPRQ�H[SHFWHG�WR�VXUYLYH�SDVVDJH�WKURXJK�WKH�
WXUELQHV��WKURXJK�WKH�E\SDVV�DQG�YLD�VSLOO�GXULQJ�³QRUPDOO\�DQWLFLSDWHG�FRQGLWLRQV´�DW�HDFK�SURMHFW����-6)����������7R�
HYDOXDWH�SRWHQWLDO�PRUWDOLW\�YLD�E\SDVV�DQG�VSLOOZD\��WKH�UHVXOWV�RI�PDUN�UHFDSWXUH�VWXGLHV�GRQH�DW�GDPV�QRW�DW�LVVXH�
LQ�WKLV�FDVH�ZHUH�FRQVLGHUHG����,G����������
�
����7KH�IXOO�SUHGLFWLRQV�RI�WKH�:KLWH�3DSHUV�DUH�DV�IROORZV���)RU�WKH�/RFNZRRG�3URMHFW��WKH�SULPDU\�HVWLPDWHV�SUHGLFW�
WKDW�EHWZHHQ�����DQG�����RI�DQ\�GRZQVWUHDP�PLJUDWLQJ�VPROWV�DQG�����RI�DQ\�GRZQVWUHDP�PLJUDWLQJ�NHOWV�ZLOO�
VXUYLYH�SDVVDJH�WKURXJK�RU�RYHU�WKH�3URMHFW�DQG�WKDW�����ZLOO�EH�XQLQMXUHG�DV�D�UHVXOW�RI�VXFK�SDVVDJH����-6)���������
�������)RU�WKH�6KDZPXW�3URMHFW��WKH�SULPDU\�HVWLPDWHV�SUHGLFW�WKDW�EHWZHHQ�����DQG�����RI�DQ\�VPROWV�PLJUDWLQJ�
GRZQVWUHDP�DQG�����RI�DQ\�NHOWV�PLJUDWLQJ�GRZQVWUHDP�ZLOO�VXUYLYH�SDVVDJH�RYHU�RU�WKURXJK�WKH�3URMHFW�DQG�WKDW�
����RI�DQ\�VPROWV�ZLOO�EH�XQLQMXUHG�DV�D� UHVXOW�RI�VXFK�SDVVDJH�� � �,G���������������� �)RU� WKH�:HVWRQ�3URMHFW�� WKH�
SULPDU\�HVWLPDWHV�SUHGLFW� WKDW�EHWZHHQ�����DQG�����RI�DQ\�VPROWV�PLJUDWLQJ�GRZQVWUHDP�DQG�����RI�DQ\�NHOWV�
PLJUDWLQJ�GRZQVWUHDP�ZLOO�VXUYLYH�SDVVDJH�RYHU�RU�WKURXJK�WKH�3URMHFW�DQG�WKDW�����RI�DQ\�VPROWV�ZLOO�EH�XQLQMXUHG�
DV�D�UHVXOW�RI�VXFK�SDVVDJH����,G�����������������)RU�WKH�%UXQVZLFN�3URMHFW��WKH�SULPDU\�HVWLPDWHV�SUHGLFW�WKDW�EHWZHHQ�
���� DQG� ���� RI� DQ\� VPROWV� PLJUDWLQJ� GRZQVWUHDP� DQG� ���� RI� DQ\� NHOWV� PLJUDWLQJ� GRZQVWUHDP� ZLOO� VXUYLYH�
SDVVDJH�RYHU�RU�WKURXJK�WKH�3URMHFW�DQG�WKDW�����RI�DQ\�VPROWV�ZLOO�EH�XQLQMXUHG�DV�D�UHVXOW�RI�VXFK�SDVVDJH����,G�����
�����������
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OHYHOV�LQ�WKH�ULYHUV��XQGHU�QR�FRQGLWLRQV�ZDV�D�ZKROH�VWDWLRQ�VXUYLYDO�HVWLPDWH�RI������SUHGLFWHG�

DW�DQ\�RI�WKH�SURMHFWV����-6)�������������

� 3ODLQWLIIV� XUJH� WKDW� WKHVH� VWDWLVWLFV� HVWDEOLVK� WKDW� 'HIHQGDQWV� DUH� HQJDJHG� LQ� WDNLQJ�

$WODQWLF�VDOPRQ�DW�DOO�IRXU�RI�WKH�3URMHFWV�DW�LVVXH�LQ�WKLV�FDVH���+RZHYHU��YLHZLQJ�WKH�UHFRUG�LQ�

WKH� OLJKW�PRVW� IDYRUDEOH� WR�'HIHQGDQWV�� LQ� WKLV�FDVH� WKH�&RXUW� ILQGV� WKDW� VWDWLVWLFV�DORQH�FDQQRW�

HVWDEOLVK�DQ�DEVHQFH�RI�JHQXLQH�LVVXHV�RI�PDWHULDO�IDFW�RU�WKDW�3ODLQWLIIV�DUH�HQWLWOHG�WR�MXGJPHQW�

DV�D�PDWWHU�RI�ODZ���7KH�VWDWLVWLFV�SUHVHQWHG�DUH�HLWKHU�EDVHG�RQ�VWXGLHV�GRQH�DW�GDPV�QRW�DW�LVVXH�

LQ� WKLV� FDVH� RU� DUH� FDOFXODWLRQV� RI� QXPHULFDO� SUREDELOLWLHV� RI� KDUP� WKDW� PD\� EHIDOO� $WODQWLF�

VDOPRQ���1HLWKHU�LV�VXIILFLHQW�WR�HVWDEOLVK�(6$�OLDELOLW\�RQ�VXPPDU\�MXGJPHQW���,QVWHDG��WKHUH�LV�D�

JHQXLQH� LVVXH� RI�PDWHULDO� IDFW� DV� WR�ZKHWKHU� WKHUH� KDV� EHHQ� DFWXDO� KDUP� WR�$WODQWLF� VDOPRQ� DW�

WKHVH� IRXU� GDPV�� � 7R� HVWDEOLVK� D� WDNLQJ�� WKH� )LUVW� &LUFXLW� UHTXLUHV� PRUH� WKDQ� D� ³QXPHULFDO�

SUREDELOLW\�RI�KDUP´�RU�HYHQ�D�³VLJQLILFDQW�ULVN�RI�KDUP�´��%KDWWL����)��G�DW����������Q�����$FWXDO�

KDUP�LV�UHTXLUHG���,G��DW�������7KH�&RXUW�UHFRJQL]HV�WKDW�WKH�HYLGHQFH�SXW�IRUZDUG�E\�3ODLQWLIIV�LQ�

WKLV�FDVH�LV�D�IDU�FU\�IURP�WKH�³RQH�LQ�D�PLOOLRQ´�FKDQFH�RI�KDUP�DQG�DWWHQXDWHG�FDXVDO�FKDLQ�WKDW�

ZDV� LQVXIILFLHQW� WR� HVWDEOLVK� D� WDNLQJ� LQ� $PHULFDQ� %DOG� (DJOH� Y�� %KDWWL�� � ,G�� DW� ���������

1RQHWKHOHVV�� 3ODLQWLIIV� PXVW� VKRZ� WKDW� $WODQWLF� VDOPRQ� KDYH� EHHQ� DFWXDOO\� KDUPHG� EHIRUH�

VXPPDU\�MXGJPHQW�ZLOO�EH�JUDQWHG�LQ�WKHLU�IDYRU���7KH�VWDWLVWLFV�SXW�IRUZDUG�E\�3ODLQWLIIV�VKRZ�

WKDW� WKHUH� LV� D� FKDQFH� WKDW� DQ\�$WODQWLF� VDOPRQ� WKDW� SDVV� WKURXJK� WKH� GDPV�PD\� EH� LQMXUHG� RU�

NLOOHG�E\�VXFK�SDVVDJH���$�FKDQFH�RI�KDUP�GRHV�QRW�HVWDEOLVK�D�WDNLQJ�LQ�WKH�)LUVW�&LUFXLW��

,Q� DGGLWLRQ� WR� WKH� VWDWLVWLFV�� 3ODLQWLIIV� SRLQW� WR� VWDWHPHQWV� PDGH� E\� WKH� 6HUYLFHV� LQ� DQ�

$XJXVW������ OHWWHU� DQG� LQ� WKH� ILQDO� DGPLQLVWUDWLYH�GHFLVLRQ� WR� LQFOXGH� WKH�.HQQHEHF�5LYHU� DQG�

$QGURVFRJJLQ�5LYHU� SRSXODWLRQV�RI�$WODQWLF� VDOPRQ�RQ� WKH�(QGDQJHUHG�6SHFLHV�/LVW�� � �-6)� ���

���������������7KRVH�GRFXPHQWV�FRQWDLQ�VWDWHPHQWV�WKDW�LPSOLFDWH�GDPV�JHQHUDOO\�DV�D�WKUHDW�WR�
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$WODQWLF�VDOPRQ���7KH�GRFXPHQWV�GR�QRW�FRQWDLQ�VWDWHPHQWV�WR�LPSOLFDWH�WKH�GDPV�DW�LVVXH�LQ�WKLV�

FDVH�ZLWK�DQ\�W\SH�RI�VSHFLILFLW\���)RU�H[DPSOH��WKH�ILQDO�DGPLQLVWUDWLYH�GHFLVLRQ�VWDWHG���³'DPV�

DUH�NQRZQ�WR�W\SLFDOO\�LQMXUH�RU�NLOO�EHWZHHQ����DQG����SHUFHQW�RI�DOO�ILVK�HQWUDLQHG�DW�WXUELQHV�´�

DQG� ³'DPV� DUH� DPRQJ� WKH� OHDGLQJ� FDXVHV� RI� ERWK� KLVWRULFDO� GHFOLQHV� DQG� FRQWHPSRUDU\� ORZ�

DEXQGDQFH�RI�WKH�*206�'36�RI�$WODQWLF�VDOPRQ�´���,G�����������7KH�$XJXVW������OHWWHU�VWDWHG��

³'DPV�GLUHFWO\�DQG�VXEVWDQWLDOO\�UHGXFH�VXUYLYDO�UDWHV�RI�$WODQWLF�VDOPRQ�LQ�WKH�IROORZLQJ�ZD\V´�

DQG�WKHQ�GHVFULEHG�LQ�JHQHUDO�WHUPV�WKH�HIIHFWV�RI�GDPV�RQ�$WODQWLF�VDOPRQ����,G�����������7KHVH�

JHQHUDOL]HG�VWDWHPHQWV�WKDW�LPSOLFDWH�GDPV�LQ�WKH�SOLJKW�RI�WKH�$WODQWLF�VDOPRQ�DUH�QRW�VXIILFLHQW�

DORQH��RU�ZLWK� WKH� VWXGLHV�GLVFXVVHG�SUHYLRXVO\�� WR�DIILUPDWLYHO\�HVWDEOLVK� OLDELOLW\�RQ�VXPPDU\�

MXGJPHQW����

3ODLQWLIIV�SRLQW�WR�$QLPDO�:HOIDUH�,QVWLWXWH�Y��%HHFK�5LGJH�(QHUJ\�//&������)��6XSS���G�

���� �'�� 0G�� ������� LQ� VXSSRUW� RI� WKHLU� DUJXPHQW� WKDW� WKH� HYLGHQFH� SUHVHQWHG� LQ� WKLV� FDVH� ±�

FLUFXPVWDQWLDO�SUREDELOLWLHV�DQG�JHQHUDO�VWDWHPHQWV� LPSOLFDWLQJ�GDPV�±� LV�VXIILFLHQW� WR�HVWDEOLVK�

WKDW� D� WDNLQJ�KDV�RFFXUUHG�DW� WKH�GDPV�� � �3OV�¶�0RW��)RU�3DUWLDO�6XPP�� -�� DW��������� � ,Q�%HHFK�

5LGJH�� WKH� GLVWULFW� FRXUW� GLG� LQGHHG� ILQG� LW� ³D� YLUWXDO� FHUWDLQW\´� WKDW� HQGDQJHUHG� ,QGLDQD� EDWV�

ZRXOG� EH� KDUPHG� RU� LQMXUHG� E\� WKH� FKDOOHQJHG� ZLQG� WXUELQH� SURMHFW� GHVSLWH� WKDW� QR� GHDG� RU�

LQMXUHG�EDW�KDG�\HW�EHHQ�IRXQG���,G��DW����������7KH�FRXUW�PDGH�WKDW�ILQGLQJ��KRZHYHU��ZLWK�WKH�

EHQHILW�RI�D�IRXU�GD\�WULDO�WKDW�LQFOXGHG�WKH�WHVWLPRQ\�RI�DW�OHDVW�WKUHH�FUHGLEOH�H[SHUW�ZLWQHVVHV�

DQG�QXPHURXV�VWXGLHV�DQG�UHVHDUFK��DW�OHDVW�VRPH�RI�ZKLFK�ZHUH�FRQGXFWHG�DW�WKH�FKDOOHQJHG�VLWH���

������������������������������������������������������������
����/DVWO\��3ODLQWLIIV�DUJXH�WKDW�'HIHQGDQWV�DUH�HQJDJHG�LQ�WDNLQJ�$WODQWLF�VDOPRQ�E\�EORFNLQJ�XSVWUHDP�SDVVDJH�RQ�
WKH�.HQQHEHF�5LYHU���$V�3ODLQWLIIV�DFNQRZOHGJH��'HIHQGDQWV��LQ�FRQMXQFWLRQ�ZLWK�WKH�6WDWH�RI�0DLQH��KDYH�D�V\VWHP�
IRU� WUDSSLQJ�$WODQWLF� VDOPRQ�DW� WKH�/RFNZRRG�3URMHFW�� WKH� ILUVW�XSVWUHDP�GDP�RQ� WKH�.HQQHEHF�� DQG� WUDQVSRUWLQJ�
WKHP�WR�VSDZQLQJ�JURXQGV�RQ�WKH�.HQQHEHF�5LYHU�WKDW�DUH�XSVWUHDP�RI�WKH�6KDZPXW�DQG�:HVWRQ�3URMHFWV���3ODLQWLIIV�
WKHQ� VWDWH�� LQ� D� IRRWQRWH�� ³7KH� WUDS� DQG� WUXFN� V\VWHP� LV� ODZIXO� RQO\� EHFDXVH� 0DLQH� KDV� EHHQ� LVVXHG� D� SHUPLW�
DXWKRUL]LQJ�WKLV�WDNH�´���3OV�¶�0RW��)RU�3DUWLDO�6XPP��-��DW����Q�������:LWKRXW�FLWDWLRQ�WR�DQ\�UHOHYDQW�OHJDO�DXWKRULW\��
3ODLQWLIIV�DUJXH�WKDW�WKH�&RXUW�VKRXOG�ILQG�D�WDNLQJ�LQ�YLRODWLRQ�RI�WKH�(6$�GHVSLWH�WKH�ODZIXO�SHUPLW�� �,Q�DGGLWLRQ��
3ODLQWLIIV¶� JHQHUDO� VWDWHPHQWV� UHJDUGLQJ� WKH� KDUP� FDXVHG� E\� REVWUXFWHG� ILVK� SDVVDJH� DUH� LQVXIILFLHQW� WR� HVWDEOLVK�
OLDELOLW\�IRU�D�WDNLQJ���7R�WKH�H[WHQW�3ODLQWLIIV�VHHN�VXPPDU\�MXGJPHQW�RQ�WKLV�EDVLV��LW�LV�'(1,('��
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6HH�LG��DW��������������������)XUWKHU��WKH�GLVWULFW�FRXUW�LQ�%HHFK�5LGJH�DSSOLHG�D�ORZHU�GHJUHH�RI�

FHUWDLQW\��³WKDW�WKH�FKDOOHQJHG�DFWLYLW\�LV�UHDVRQDEO\�FHUWDLQ�WR�LPPLQHQWO\�KDUP��NLOO��RU�ZRXQG�

WKH�OLVWHG�VSHFLHV�´�WKDQ�WKDW�UHTXLUHG�E\�WKH�)LUVW�&LUFXLW�� �,G��DW������� �:KLOH�WKH�GLVWULFW�FRXUW�

IRXQG� WKDW� WKH�SODLQWLIIV�ZRXOG�KDYH� HVWDEOLVKHG� D� WDNLQJ�XQGHU� WKH�PRUH�RQHURXV�)LUVW�&LUFXLW�

VWDQGDUG��WKH�FRXUW�DOVR�VDLG�³>E@HFDXVH�WKH�ULVN�RI�KDUP�ZDV�KLJKO\�VSHFXODWLYH�LQ�>%KDWWL@�� WKH�

)LUVW�&LUFXLW¶V�REVHUYDWLRQV�UHJDUGLQJ�WKH�GHJUHH�RI�FHUWDLQW\�RI�KDUP�UHTXLUHG�E\�WKH�(6$�ZHUH�

QRW�QHFHVVDU\�WR�WKH�GHFLVLRQ�´��,G��DW�������7KLV�&RXUW�GRHV�QRW�FDVW�WKH�)LUVW�&LUFXLW¶V�JXLGDQFH�

DVLGH�VR�OLJKWO\��SDUWLFXODUO\�LQ�WKH�FRQWH[W�RI�VXPPDU\�MXGJPHQW����

,Q� VKRUW�� EDVHG� RQ� WKH� HYLGHQFH� SUHVHQWHG� DW� WKLV� VWDJH� RI� WKH� SURFHHGLQJV�� WKHUH� LV� D�

JHQXLQH� LVVXH� RI� PDWHULDO� IDFW� DV� WR� ZKHWKHU� WKH� 'HIHQGDQWV� DUH� HQJDJHG� LQ� WDNLQJ� $WODQWLF�

VDOPRQ�E\�RSHUDWLRQ�RI�WKH�IRXU�GDPV�DW�LVVXH�LQ�WKLV�FDVH���$FFRUGLQJO\��3ODLQWLIIV¶�0RWLRQ�)RU�

3DUWLDO�6XPPDU\�-XGJPHQW�DV�WR�&RXQW�,�LV�'(1,('��

 C. Count I:  The Availability Of Injunctive Relief 

� 1H[W�� 'HIHQGDQWV� FRQWHQG� WKH\� DUH� HQWLWOHG� WR� VXPPDU\� MXGJPHQW� RQ� &RXQW� ,� EHFDXVH�

3ODLQWLIIV� FDQQRW� HVWDEOLVK� DQ� HQWLWOHPHQW� WR� LQMXQFWLYH� UHOLHI� RQ� WKHLU� (6$� FODLP�� �'HIHQGDQWV�

FODLP�WKDW�LQMXQFWLYH�UHOLHI�LV�SHUPLWWHG�IRU�DQ�(6$�FODLP�RQO\�ZKHUH�D�SODLQWLII�FDQ�HVWDEOLVK�WKDW�

WKH�WDNLQJV�DUH�FDXVLQJ�KDUP�WR�WKH�HQGDQJHUHG�VSHFLHV��

� 7KH�)LUVW�&LUFXLW� KDV� UHMHFWHG�D�SHU� VH� UXOH� UHJDUGLQJ�DYDLODELOLW\�RI� LQMXQFWLYH� UHOLHI� LQ�

(6$�FDVHV��LQVWHDG�IDYRULQJ�D�IDFW�VHQVLWLYH�DQDO\VLV���1RW�HYHU\�WDNLQJ�UHTXLUHV�LQMXQFWLYH�UHOLHI�

DQG� WKH�GHDWK�RI�D�VLQJOH�DQLPDO�PD\�SUHVHQW�D�VLWXDWLRQ�ZKHUH� LQMXQFWLYH�UHOLHI� LV�DSSURSULDWH���

6HH�� H�J���:DWHU�.HHSHU�$OOLDQFH� � Y�� 8�6�� 'HSW�� RI� 'HIHQVH�� ���� )��G� ���� ��� ��VW� &LU�� ������

�ILQGLQJ� WKDW� ³YDJXH� FRQFHUQV� DV� WR� ORQJ�WHUP� GDPDJH� WR� WKH� HQGDQJHUHG� VSHFLHV´� ZHUH�

LQVXIILFLHQW�WR�HVWDEOLVK�LUUHSDUDEOH�KDUP���$QLPDO�:HOIDUH�,QVW��Y��0DUWLQ������)��6XSS���G�����

Case 2:11-cv-00038-GZS   Document 132   Filed 01/14/13   Page 23 of 29    PageID #: 4944

$���

Case: 13-1750     Document: 00116580058     Page: 90      Date Filed: 09/09/2013      Entry ID: 5762210



���
�

�����'��0H����������:KHWKHU�LUUHSDUDEOH�KDUP�KDV�EHHQ�SUHVHQWHG�E\�D�FDVH�UHTXLUHV�DQ�LQTXLU\�

LQWR�WKH�IDFWV�DQG�FLUFXPVWDQFHV�RI�WKH�FDVH�WKDW�WDNHV�LQWR�DFFRXQW�WKH�KDUP�WR�ZLOGOLIH�DQG�WKH�

HIIHFW�RI�WKDW�KDUP�RQ�WKH�VSHFLHV����

� ,Q�$QLPDO�:HOIDUH�,QVWLWXWH�Y��0DUWLQ������)��G������VW�&LU���������SODLQWLIIV�DSSHDOHG�WKH�

GHQLDO�RI�WKHLU�PRWLRQ�WR�HQMRLQ�0DLQH�VWDWH�RIILFLDOV�IURP�DOORZLQJ�WKH�XVH�RI�WUDSV��LQFOXGLQJ�WKH�

IRRWKROG� WUDS� DQG� WKH� &RQLEHDU� WUDS�� DUJXLQJ� WKDW� WKH� LQMXQFWLRQ� ZDV� QHFHVVDU\� WR� SURWHFW� WKH�

&DQDGD� O\Q[�� D� WKUHDWHQHG� VSHFLHV�� � ,G�� DW� ���� � $V� WR� WKH� IRRWKROG� WUDS�� WKH� FRXUW� GHQLHG�

SUHOLPLQDU\� LQMXQFWLYH� UHOLHI�� UHMHFWLQJ� SODLQWLIIV¶� DUJXPHQW� WKDW� DQ� LQMXQFWLRQ�PXVW� LVVXH� DV� D�

PDWWHU�RI�ODZ�XSRQ�ILQGLQJ�DQ�LQFLGHQWDO�WDNLQJ�HYHQ�LQ�WKH�DEVHQFH�RI�LUUHSDUDEOH�KDUP���,G��DW�

���� � ,Q�FRQWUDVW�� WKH�FRXUW�JUDQWHG�SUHOLPLQDU\� LQMXQFWLYH�UHOLHI�DV� WR� WKH�&RQLEHDU� WUDS�� ILQGLQJ�

LUUHSDUDEOH� KDUP� LQ� WKH� GHDWK� RI� D� VLQJOH� O\Q[� WKDW� KDG� EHHQ� NLOOHG� LQ� D� &RQLEHDU� WUDS� LQ�

1RYHPEHU� ������ � ,G�� � ³(YHQ� WKRXJK� >SODLQWLIIV@� KDG� QRW� HVWDEOLVKHG� WKDW� WKH� GHDWK� RI� RQH�

WKUHDWHQV�WKH�VSHFLHV�DV�D�ZKROH��LW�KDG�GHPRQVWUDWHG�WKDW�WKH�FXUUHQW�UHJXODWLRQV�DUH�LQDGHTXDWH�

DQG� LW� LV� SUHGLFWDEOH� WKDW� LI� WKH� UHJXODWLRQV� DUH� QRW� DPHQGHG�� RWKHU� O\Q[�ZLOO� VXIIHU� LUUHSDUDEOH�

KDUP�´��,G���LQWHUQDO�TXRWDWLRQV�DQG�FLWDWLRQV�RPLWWHG����$IWHU�D�VL[�GD\�KHDULQJ�RQ�WKH�HIIHFWV�RI�

ERWK�WUDSV��WKH�GLVWULFW�FRXUW�GHQLHG�SHUPDQHQW�LQMXQFWLYH�UHOLHI�DQG�IRXQG�WKDW�LW�ZDV�QRW�OLNHO\�

WKDW�O\Q[�ZRXOG�EH�WDNHQ�LQ�&RQLEHDU�WUDSV�LQ�OLJKW�RI�WKH�QHZ�UHJXODWLRQV�LVVXHG�E\�WKH�VWDWH�RI�

0DLQH�SXUVXDQW� WR� WKH�SUHOLPLQDU\� LQMXQFWLRQ�� � ,G�� DW� ���� �$V� WR� WKH� IRRWKROG� WUDSV�� WKH�GLVWULFW�

FRXUW�IRXQG�WKDW�HYHQ�LI�&DQDGD�O\Q[�VXIIHUHG�LQMXULHV�DV�D�UHVXOW�RI�EHLQJ�WUDSSHG�LQ�WKH�IRRWKROG�

WUDSV�� SODLQWLIIV� KDG� QRW� VKRZQ� WKDW� WKRVH� LQMXULHV� WKUHDWHQHG� WKH� VSHFLHV�� � ,G�� DW� ������� � 7KH�

GLVWULFW�FRXUW�GHQLHG�LQMXQFWLYH�UHOLHI���,G��DW�����

� 2Q�DSSHDO��WKH�)LUVW�&LUFXLW�HQGRUVHG�WKH�IDFW�LQWHQVLYH�DQDO\VLV�HQJDJHG�LQ�E\�WKH�GLVWULFW�

FRXUW�LQ�GHWHUPLQLQJ�ZKHQ�DQ�LQMXQFWLRQ�VKRXOG�LVVXH���7KH�)LUVW�&LUFXLW�KLJKOLJKWHG�WKH�GLIIHUHQW�
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FRQFOXVLRQV�UHDFKHG�E\�WKH�GLVWULFW�FRXUW�±�WR�LVVXH�D�SUHOLPLQDU\�LQMXQFWLRQ�DV�WR�&RQLEHDU�WUDSV�

EXW�QRW�DV�WR�IRRWKROG�WUDSV�±�LQ�VWDWLQJ�WKDW�³>W@KH�GLVWULFW�FRXUW�WKXV�HQJDJHG�LQ�H[DFWO\�WKH�IDFW�

VHQVLWLYH�DQDO\VLV� UHTXLUHG�E\� ODZ�´� � ,G�� DW����� �7KHUHIRUH�� LQ� WKH�)LUVW�&LUFXLW�� ³WKH�GHDWK�RI� D�

VLQJOH�DQLPDO�PD\�FDOO�IRU�DQ�LQMXQFWLRQ�LQ�VRPH�FLUFXPVWDQFHV��ZKLOH�LQ�RWKHUV�WKH�GHDWK�RI�RQH�

PHPEHU� LV� DQ� LVRODWHG� HYHQW� WKDW� ZRXOG� QRW� FDOO� IRU� MXGLFLDO� DFWLRQ� EHFDXVH� LW� KDV� RQO\� D�

QHJOLJLEOH�LPSDFW�RQ�WKH�VSHFLHV�DV�D�ZKROH�´��,G��DW������)XUWKHU��³WKH�GHJUHH�WR�ZKLFK�WKHUH�LV�

LUUHSDUDEOH� LQMXU\� LV� D� IDFWRU� WR� EH� EDODQFHG� DJDLQVW� WKH� RWKHU� LQMXQFWLRQ� FULWHULD�´� � $QLPDO�

:HOIDUH� ,QVWLWXWH������)��6XSS���G�DW������ � ,Q� VKRUW��'HIHQGDQWV�KHUH�PLVDSSUHKHQG� WKH� ODZ� LQ�

FODLPLQJ�WKDW�3ODLQWLIIV�PXVW�QHFHVVDULO\�UHDFK�WKH�KLJK�EDU�RI�VKRZLQJ�KDUP�WR�$WODQWLF�VDOPRQ�

DV�D�VSHFLHV�EHIRUH�WKH�&RXUW�PD\�LVVXH�DQ\�LQMXQFWLYH�UHOLHI����

� )RU� SXUSRVHV� RI� WKHLU� LQMXQFWLYH� UHOLHI� DUJXPHQW�� 'HIHQGDQWV� FRQFHGH� WKDW� HYHQ� LI� WKH�

GDPV� DW� LVVXH� LQ� WKLV� FDVH� DUH� HQJDJHG� LQ� WDNLQJ�$WODQWLF� VDOPRQ��3ODLQWLIIV� DUH� QRW� HQWLWOHG� WR�

LQMXQFWLYH�UHOLHI����'HIV�¶�0RW��)RU�6XPP��-��DW����������$FFRUGLQJO\��DVVXPLQJ�IRU�SXUSRVHV�RI�

'HIHQGDQWV¶� 0RWLRQ� WKDW� WKH� GDPV� DUH� HQJDJHG� LQ� WDNLQJ� $WODQWLF� VDOPRQ�� 3ODLQWLIIV� KDYH�

SUHVHQWHG�WKH�H[SHUW�ZLWQHVV�WHVWLPRQ\�RI�'U��-HIIUH\�$��+XWFKLQJV�WKDW�WKHVH�SUHVXPHG�WDNLQJV�

DUH� QHJDWLYHO\� LPSDFWLQJ� $WODQWLF� VDOPRQ� RQ� D� VSHFLHV�ZLGH� OHYHO���� � ,QGHHG�� 'U�� +XWFKLQJV�

UHSHDWHGO\�VWDWHG�WKDW�³>W@KH�PRUWDOLW\�H[SHULHQFHG�E\�GRZQVWUHDP�PLJUDWLQJ�VPROWV�DQG�NHOWV�DQG�

E\� XSVWUHDP�PLJUDWLQJ� UHWXUQLQJ� DGXOWV� DWWULEXWDEOH� WR� GDP� IDFLOLWLHV� LQ� WKH�0HUU\PHHWLQJ�%D\�

>6DOPRQ�+DELWDW�5HFRYHU\�8QLW@�ZLOO�KDYH�DQ�DGYHUVH�LPSDFW�RQ�WKH�VXUYLYDO�DQG�WKH�SURVSHFWV�

IRU� UHFRYHU\�RI� WKH� >6DOPRQ�+DELWDW�5HFRYHU\�8QLW@�DQG�� WKXV��RI� WKH�*20�'36�DV�D�ZKROH�´��

�2SLQLRQ� RI�'U�� -HIIUH\�$��+XWFKLQJV� �(&)�1R�� ������ DW� ������ VHH� DOVR� LG�� DW� ��������� ������

������������������������������������������������������������
����7KH�&RXUW�DGGUHVVHG�'HIHQGDQWV¶�0RWLRQ�$QG�,QFRUSRUDWHG�0HPRUDQGXP�2I�/DZ�7R�3UHFOXGH�7HVWLPRQ\�$QG�
5HSRUWV�2I�3ODLQWLIIV¶�([SHUW��-HIIUH\�+XWFKLQJV��(&)�1R������LQ�LWV�2UGHU�2Q�0RWLRQV�,Q�/LPLQH��

�
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+XWFKLQJV�'HS���9RO��,,��(&)�1R��������DW��������������$FFRUGLQJO\��WR�WKH�H[WHQW�'HIHQGDQWV�

UHTXHVW�VXPPDU\�MXGJPHQW�RQ�WKDW�EDVLV��LW�LV�'(1,('����

 D. Count II:  Alleged Violations Of The Clean Water Act 

� %RWK�3ODLQWLIIV� DQG�'HIHQGDQWV�PRYH� IRU� VXPPDU\� MXGJPHQW� RQ�&RXQW� ,,� RI� 3ODLQWLIIV¶�

$PHQGHG�&RPSODLQW���&RXQW�,,�FODLPV�WKDW�'HIHQGDQWV�DUH�YLRODWLQJ�WKH�ZDWHU�TXDOLW\�FHUWLILFDWHV�

IRU� WKH� /RFNZRRG��:HVWRQ� DQG� 6KDZPXW� 3URMHFWV� RQ� WKH� .HQQHEHF� 5LYHU� LQ� YLRODWLRQ� RI� WKH�

&OHDQ�:DWHU�$FW����

� 7KH�REMHFWLYH�RI�WKH�&OHDQ�:DWHU�$FW��³&:$´��LV�³WR�UHVWRUH�DQG�PDLQWDLQ�WKH�FKHPLFDO��

SK\VLFDO��DQG�ELRORJLFDO� LQWHJULW\�RI� WKH�1DWLRQ¶V�ZDWHUV�´� ����8�6�&���������D��� �$FFRUGLQJO\��

XQGHU�WKH�&:$��K\GURHOHFWULF�GDPV�PXVW�REWDLQ�D�VWDWH�³ZDWHU�TXDOLW\�FHUWLILFDWLRQ´�EHIRUH�WKH\�

PD\�REWDLQ�D�OLFHQVH�WR�RSHUDWH�IURP�)(5&������8�6�&�����������7KH�ZDWHU�TXDOLW\�FHUWLILFDWLRQ�

WKHQ�EHFRPHV�D�FRQGLWLRQ�RI�WKH�)(5&�OLFHQVH���,G��������G���

� 7KH�ZDWHU�TXDOLW\�FHUWLILFDWLRQV�IRU�WKH�/RFNZRRG��:HVWRQ�DQG�6KDZPXW�3URMHFWV�RQ�WKH�

.HQQHEHF�5LYHU�HDFK�FRQWDLQ�WKH�IROORZLQJ�SURYLVLRQ��

,17(5,0�'2:1675($0�),6+�3$66$*(���7KH�DSSOLFDQW�VKDOO�FRQWLQXH�DQG�
ZKHUH� QHHGHG� LPSURYH� H[LVWLQJ� RSHUDWLRQDO� PHDVXUHV� WR� GLPLQLVK� HQWUDLQPHQW��
DOORZ�GRZQVWUHDP�ILVK�SDVVDJH��DQG�HOLPLQDWH�VLJQLILFDQW�LQMXU\�WR�RXW�PLJUDWLQJ�
DQDGURPRXV� ILVK� LQ� DFFRUGDQFH�ZLWK� WKH� WHUPV� RI� WKH�.+'*� >.HQQHEHF�+\GUR�
'HYHORSHUV�*URXS@�6HWWOHPHQW�$JUHHPHQW��
�

�-6)����������7KH�.+'*�6HWWOHPHQW�$JUHHPHQW��LQ�WXUQ��SURYLGHV��

,Q� WKH� HYHQW� WKDW� DGXOW� VKDG� DQG�RU� DGXOW� $WODQWLF� VDOPRQ� EHJLQ� WR� LQKDELW� WKH�
LPSRXQGPHQW� DERYH� WKH� �� �� �� SURMHFW�� DQG� WR� WKH� H[WHQW� WKDW� OLFHQVHH� GHVLUHV� WR�
DFKLHYH� LQWHULP� GRZQVWUHDP� SDVVDJH� RI� RXW�PLJUDWLQJ� $WODQWLF� VDOPRQ� DQG�RU�
DGXOW� VKDG� E\� PHDQV� RI� SDVVDJH� WKURXJK� WKH� WXUELQH�V��� OLFHQVHH� PXVW� ILUVW�
GHPRQVWUDWH� WKURXJK�VLWH�VSHFLILF�TXDQWLWDWLYH�VWXGLHV�GHVLJQHG�DQG�FRQGXFWHG� LQ�
FRQVXOWDWLRQ�ZLWK� WKH� UHVRXUFH�DJHQFLHV�� WKDW�SDVVDJH� WKURXJK� WXUELQH�V��ZLOO�QRW�
UHVXOW�LQ�VLJQLILFDQW�LQMXU\�DQG�RU�PRUWDOLW\��LPPHGLDWH�RU�GHOD\HG����,Q�QR�HYHQW��

� �
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VKDOO� OLFHQVHH�EH�UHTXLUHG�WR�PDNH�WKLV�TXDQWLWDWLYH�GHPRQVWUDWLRQ�IRU�DGXOW�VKDG�
DQG�DGXOW�$WODQWLF�VDOPRQ�EHIRUH�0D\����������
�

�-6)���������

� )URP� WKH� DUJXPHQWV� SUHVHQWHG�� 'HIHQGDQWV� GR� QRW� FRQWHVW� WKDW� DGXOW� 6DOPRQ� DQG� VKDG�

LQKDELW� WKH� LPSRXQGPHQWV� DERYH� WKH� .HQQHEHF� 5LYHU� GDPV� RU� WKDW� WKH� UHTXLVLWH� VLWH�VSHFLILF�

TXDQWLWDWLYH� VWXGLHV� KDYH� QRW� EHHQ� SHUIRUPHG� WR� VKRZ� WKDW� WXUELQH� SDVVDJH� ZLOO� QRW� UHVXOW� LQ�

LQMXU\� DQG�RU� PRUWDOLW\� WR� WKH� ILVK�� � ,QVWHDG�� ERWK� 3ODLQWLIIV� DQG� 'HIHQGDQWV� XUJH� GLIIHUHQW�

PHDQLQJV�RI�WKH�IROORZLQJ�SKUDVH�LQ�WKH�$JUHHPHQW���³7R�WKH�H[WHQW�OLFHQVHH�desires�WR�DFKLHYH�

LQWHULP� GRZQVWUHDP� SDVVDJH� RI� RXW�PLJUDWLQJ�$WODQWLF� VDOPRQ� DQG�RU� DGXOW� VKDG� E\�PHDQV� RI�

SDVVDJH�WKURXJK�WKH�WXUELQH�V���������´���-6)��������HPSKDVLV�DGGHG�����

� $OWKRXJK� 3ODLQWLIIV� SDLQW� WKLV� FODXVH� DV� DPELJXRXV� DQG� QHHGLQJ� RI� WKH� &RXUW¶V�

LQWHUSUHWDWLRQ�� WKH� UHOHYDQW�SRUWLRQ� ���³WR� WKH�H[WHQW� OLFHQVHH�GHVLUHV´� ��� LV�QRW�DPELJXRXV�� �6HH�

:DOWPDQ� 	� &R�� Y�� /HDYLWW�� ���� $��G� ����� ���� �0H�� ������ �³:KHQ� D� FRQWUDFW� LV� UHDVRQDEO\�

VXEMHFW�WR�WZR�RU�PRUH�LQWHUSUHWDWLRQV��RU�LWV�PHDQLQJ�LV�XQFOHDU��LW�LV�DPELJXRXV�´���,W�LV�ZKDW�WKH�

OLFHQVHH�� WKH� 'HIHQGDQWV�� GHVLUH� ±� RU� ZDQW� ±� WKDW� WULJJHUV� WKH� UHPDLQGHU� RI� WKH� FODXVH¶V�

UHTXLUHPHQWV���7KH�UHDVRQDEOH�LQWHUSUHWDWLRQ�RI�WKLV�FODXVH�FDUULHV�D�VXEMHFWLYH�FRPSRQHQW���6HH��

H�J���$PHULFDQ�+HULWDJH�'LFWLRQDU\�������WK�HG���������GHILQLQJ�³GHVLUH´�DV�³>W@R�ZLVK�RU� ORQJ�

IRU�� ZDQW�� a reporter who desires an interview; a teen who desires to travel´��� � 3ODLQWLIIV�

FKDOOHQJH�WKDW�VXEMHFWLYH�LQWHQW�LV�QRW�UHOHYDQW�DQG�WKDW�'HIHQGDQWV�FRXOG�VLPSO\�VKXW�WKH�WXUELQHV�

GRZQ�GXULQJ�PLJUDWLRQ�DQG� WKHUHE\�DYRLG� WKH�QHHG� WR�FRQGXFW� WKH�VWXGLHV�� �7KLV� LQWHUSUHWDWLRQ��

KRZHYHU�� LJQRUHV� WKH�SODLQ� ODQJXDJH�RI� WKH�$JUHHPHQW�DQG�UHDGV� WKH�UHOHYDQW�ZRUGV�RXW�RI� WKH�

$JUHHPHQW�� � %HFDXVH� WKH� FODXVH� LV� LQ� WKH� $JUHHPHQW�� WKH� &RXUW� ZLOO� JLYH� LW� HIIHFW�� � 6HH�

2IILFH0D[� Y�� /HYHVTXH�� ���� )��G� ���� ��� ��VW� &LU�� ������ �³>$@Q� LQWHUSUHWDWLRQ� ZKLFK� JLYHV� D�

UHDVRQDEOH��ODZIXO��DQG�HIIHFWLYH�PHDQLQJ�WR�DOO�WKH�WHUPV�LV�SUHIHUUHG�WR�DQ�LQWHUSUHWDWLRQ�ZKLFK�
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OHDYHV� D� SDUW� XQUHDVRQDEOH�� XQODZIXO�� RU� RI� QR� HIIHFW�´� �TXRWLQJ� 5HVWDWHPHQW� �6HFRQG�� RI�

&RQWUDFWV�������D�������

� $OWHUQDWLYHO\��3ODLQWLIIV�DWWHPSW�WR�VXEVWLWXWH�³NQRZOHGJH´�IRU�³GHVLUH�´��7KDW�LV��3ODLQWLIIV�

DUJXH� WKDW� EHFDXVH� 'HIHQGDQWV� NQRZ� WKDW� VRPH� $WODQWLF� VDOPRQ� DQG�RU� VKDG� PD\� EH� SDVVLQJ�

WKURXJK� WKH� WXUELQHV�� 'HIHQGDQWV� GHVLUH� WR� KDYH� WKH� ILVK� SDVV� WKURXJK� WKH� WXUELQHV�� � +DG� WKH�

SDUWLHV� WR� WKH�$JUHHPHQW� LQWHQGHG�'HIHQGDQWV¶� NQRZOHGJH� RI�$WODQWLF� VDOPRQ�RU� VKDG� SDVVLQJ�

WKURXJK�WKH�WXUELQHV�WR�WULJJHU�WKH�UHTXLVLWH�VWXGLHV��WKH�SDUWLHV�FRXOG�KDYH�VR�VWDWHG��

� 7KH� HYLGHQFH� EHIRUH� WKH� &RXUW� RQ� VXPPDU\� MXGJPHQW� UHYHDOV� WKDW� 'HIHQGDQWV� GR� QRW�

GHVLUH�WR�SDVV�$WODQWLF�VDOPRQ�DQG�RU�VKDG�WKURXJK�WKH�WXUELQHV���,QVWHDG��WKH�'HIHQGDQWV¶�GHVLUH�

LV� WKDW� WKH� ILVK� E\SDVV� WKH� WXUELQHV�� � 7ZR� RI� WKH� WKUHH� GDPV� KDYH� IORDWLQJ� ERRPV� WR� DLG� LQ�

E\SDVVLQJ� WKH� WXUELQHV�� � �-6)� ��� ����� ����� ������ � 5REHUW� &KDUOHV� 5LFKWHU�� ,,,�� WHVWLI\LQJ� IRU�

'HIHQGDQWV�� VWDWHG� WKDW� WKH� 'HIHQGDQWV� KDG� QRW� FRPSOHWHG� WKH� VWXGLHV� UHIHUHQFHG� LQ� WKH�

$JUHHPHQW�EHFDXVH�'HIHQGDQWV¶�³GHVLUH�LV�QRW�WR�SDVV�>WKH�ILVK@�WKURXJK�WKH�WXUELQHV�´���5LFKWHU�

'HS���(&)�1R��������DW���������3ODLQWLIIV�SUHVHQW�HYLGHQFH�WKDW�$WODQWLF�VDOPRQ�DQG�RU�VKDG�DUH�

LQ�IDFW�SDVVLQJ�WKURXJK�WKH�WXUELQHV�DQG�'HIHQGDQWV�KDYH�QRW�WDNHQ�VXIILFLHQW�VWHSV�WR�SUHYHQW�WKDW�

SDVVDJH�� � (YHQ� DVVXPLQJ� WKH� WUXWK� RI� WKH� HYLGHQFH�� LW� LV� QRW� JHUPDQH� WR� WKH� &RXUW¶V� LQTXLU\���

.QRZOHGJH�GRHV�QRW�HTXDWH�WR�GHVLUH�� �$FFRUGLQJO\��'HIHQGDQWV�KDYH�GHPRQVWUDWHG�DQ�DEVHQFH�

RI� HYLGHQFH� WR� VXSSRUW� WKH� &:$� FODLP� DQG� 3ODLQWLIIV� KDYH� IDLOHG� WR� UDLVH� D� JHQXLQH� LVVXH� RI�

PDWHULDO�IDFW���7KHUHIRUH��'HIHQGDQWV�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�RQ�&RXQW�,,��

V. CONCLUSION 

� )RU�WKH�UHDVRQV�H[SODLQHG�KHUHLQ��'HIHQGDQWV¶�0RWLRQ�)RU�6XPPDU\�-XGJPHQW��(&)�1R��

���� LV� '(1,('� DV� WR� &RXQW� ,� EXW� *5$17('� DV� WR� &RXQW� ,,�� � 3ODLQWLIIV¶�0RWLRQ� )RU� 3DUWLDO�

6XPPDU\�-XGJPHQW��(&)�1R������LV�'(1,('���$OVR��3ODLQWLIIV¶�0RWLRQ�7R�6WULNH�'HIHQGDQWV¶�
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6WDWHPHQW�2I�$GGLWLRQDO�)DFWV�,Q�5HSO\�7R�'HIHQGDQWV¶�0RWLRQ�)RU�6XPPDU\�-XGJPHQW��(&)�

1R�������LV�'(1,('�$6�0227��

62�25'(5('��

� � � � � � �V��*HRUJH�=��6LQJDO�
� � � � � � 8QLWHG�6WDWHV�'LVWULFW�-XGJH�
�
�

'DWHG�WKLV���WK�GD\�RI�-DQXDU\��������
�
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  UNITED STATES DISTRICT COURT 
 DISTRICT OF MAINE 
 
 
 
 

FRIENDS OF MERRYMEETING BAY et 
al 

)
)

 

Plaintiffs, )  
 )  
v. ) Civil No. 2:11-cv-38-GZS 
 )  
NEXTERA ENERGY RESOURCES INC 
et al 

)
)

 

Defendants, )  
 
 
 
 JUDGMENT 
 

In accordance with the Order on Cross Motions for Summary Judgment 

entered on January 14, 2013, by U.S. District Judge George Z. Singal, and the 

Order Granting Motion to Substitute Party entered on April 5, 2013, by U.S. 

District Judge George Z. Singal; Judgment as to Count II of the Amended 

Complaint is entered for Defendants Merimil Limited Partnership, FPL Energy 

Maine Hydro, LLC, and Brookfield Renewable Services Maine, LLC. 

In accordance with the Stipulation of Voluntary Dismissal filed on May 30, 

2013, the parties stipulate to the dismissal, with prejudice, all claims against 

Defendants under the Endangered Species Act, as set forth in Count I of the 

Amended Complaint.   
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CHRISTA K. BERRY 
CLERK 
 
 
 

By:  /s/ Lindsey Caron  
Deputy Clerk  
 

 
Dated: June 5, 2013 
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.... prov!slons and ................e.t.se, q., 06-096
CMR450 (Admiriisffative Rules for Hydr0power Projects effecfiv~ dateSe tember 1,. 1987 ,.and
soorion. 401 :Of th~;:Fe~t4ralWater Pollufi0a Control.Act (a,k.a: C!~an Water :Act)i.the.Department:
0 f.:E..P,vironmefit~ P~:~)i~tiOii ha~ ~6ii~ide~dd theappliC~ti0n of ~E~MAIN~ P0W~I~
COMPANY withits Supportivedata;. agency review comments, and other related materials on file

PROCEDURAL HISTORY

ao 1986 .KH.DO A_~eement. In 1986, the applicant joined with several other l~ydropower ’ "
project owners in entering into an agreement with the State’s fisheries agencies regarding
the restoration of anadromous fish to the Kennebec River system. Under the terms of the
Agreement Betwee~ the State of Maine and Kemwbec Hydro Developers Group ("1986
Kt-lDGAgreem~ht )i +ffecfiv:e January 23, 1987, thepr6j~et Owners ~er~ :toprovide :a
total of $!,86 million over a 12:year period to facilitate restoration efforts (specificaliy, to
finance lhe trapping, trucking and stock.in g of anadromous fish .and studies of fish passage
efficiencies and habitat needs) and to provide permanent fish passage at their dams during
the ! 999-2001 period in accordance with a revised restoration plan. The agreement
covered four projects (Lockwood, Hydro-Kennebec, Shawmut, and Weston) on the
Kennebec River and three Projects (Fort Halifax, Benton Fatls, and Burnl~am)on the
Sebasdcook River.
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........ " ..... SKo.wI-[EGAN; SOMERSET COUNTY, ME. ) CONSERVA~ON AcTPER~t~~:( : :...:""::.: :i:: :: :.:
WESTON HYDRO PRO3ECT : : " ) wATER QUALITYCERTIFICX’TION "

’) FINDINGS OF FACT: AND. ORDER
#L-17472~33-C-M (Approval) ) FISH PASSAGE MODIFICATION ..

B,. EEL.PASSAGE

(3) :U.p~eam Passa~. c0nSUlfin
upstream eel passage at each project, the  applicant shall install such passage facilities at
the Weston Project during.200Z

(4) ~. !If agreement Js reached by all consulting parties on appropriate .........
dOWnstream eel passage  measures, the applicant shall join the other parties in requesting
that FERC approve the

~  
on ee!. Passage ~ssues

the.applicant or.any of the consulting partieS shall be free to petition DEP Or FERC"td " " ...........’ .!
apprm;e appropriateconctiti~r~s t.eiating:toeei passage at the project.

(6) ~. tn the event that DMR does not receive the necessary appropriation or
legislative speadi~g authorizaion required to fUr~d the eel passage study discussed above,
all provisions of this condition regarding eel passage shall be null and void.

C. INTERIM DOWNSTREAM IRISH PASSAGE

The applicant shall continue arid where needed improve existing interim operational measures
m diminish entrainment, allow downstream passage, and eliminate significant injury or
mortality to out-migrating anadromous fish, in accordance with the terms of th~ KHDG
Settlement Agreeraent.

D. PERMANENT UPSTREAM FISH PASSAGE

Installation and opevati0a. Permanent upstream fish passage facilities shall be installed and
operational at the project no later than 2 years following (a) the passage of at least 35,000

FPLO005149
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DONE AND DATED AT AUGUSTA,"MAINE,

DEPARTMENT

Edward O. Sullivan,

PLEASE NOTE ATTACHED SHEET FOR GUIDANCE ON APPEAL PROCEDURES

Date Of i~tiat receipt Of applicatio~t: 8/1/97

Date application acce

Date filed with Board of Environme~tal Protection:

This Order prepased by Dana Murch, Bureau of Land & Water Quality,

’4_.I7472CM.doc
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200408275023 Received FERC OSEC 08/27/2004 12:41:00 PM Docket# P-2574-032

MERIMIL LIMITED PARTNERSHIP
LOCKWOOD HYDRO PROJECT
#L-20218-33-C-N (APPROVAL)

)
)
)

WATER QUALITY CERTIFICATION

STATE OF MAINE
DEPARTMENTOF ENVIRONMENTAL PROTECTION

DEPARTMENT ORDER "

IN THE MATTER OF

MERIMIL LIMITED PARTNERSHIP
Waterville and Winslow
Kennebec County
LOCKWOOD HYDRO PROJECT
#L-20218-33-C-N (Approval)

) MAINE WATER QUALITY PROGRAM;
) FEDERAL CLEAN WATER ACT
)
)
) WATER QUALITY CERTI~’ICATION

Pursuant to the provisions of 38 MRSA Section 464 et seq. and Section 401 of the Federal Water
Pollution Control Act (a.k.a. CleanWater.Act), the Department of Environmental Protection has
considered the application of MER!MIL LIMITED PARTNERSHIP with its supportive data,
agency comments, and other related materials on file and FINDS THE FOLLOWING FACTS:

1. APPLICATION SUMMARY

a. Application: Merimil Limited Partnership (Merimil) proposes the continued operation of
the existing Lockwood Hydroelectric Project, located on the Kennebec River in the City
of Waterville and Town of Winslow, Kennebec County, Maine (see Attachment A).

Existin£ Pro_iect Features: The existing project consists of a dam, a forebay headgate
structure, two powerhouses, an impoundment and appurtenant structures (see Attachment
B). The dam was originally constructed in 1868, and was improved to a concrete dam in
1913. The original powerhouse was built in 1919. The second powerhouse was
completed in 1989. "

The project structures include a concrete gravity dam with two spillway sections
connected by a small island, a forebay headworks structure, a 450 foot long forebay
canal, and two powerhouses with a total installed capacity of 6,915 kW and a
hydraulic capacity of 5,660 cfs. The east spillway section is approximately 225 feet
long and is topped by 15 inch high wooden flashboards. The crest of the
flashboards is 52.16 feet (msl). The west spillway section is approximately 650 feet
long, of which approximately 40 feet consists of a pier in the Rt. 201 bridge. The
section of this spillway between the island and the bridge pier is topped by 15 inch
high wooden flashboards with a crest of 52d6 feet. The section between the bridge
pier and the forebay headworks currently has no flashboards and has a fixed crest
elevation of 52.0 feet. The forebay headworks extends approximately 160 feet from
the end of the western spillway section to the west bank of the river. The forebay
canal is approximately 450 feet long.
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2. PROCEDURAL HISTORY

no. Original Approval. By Order #L-1012t-35-A-N dated July 25, 1984, the Board of
Environmental Protection approved a Maine Waterway Development and Conservation
Act Permit and Water Quality Certification for the proposed redevelopment of and
amendment of license for the existing Lockwood Hydro Project.

First Fish Passage Modification. The applicant then proposed to modify the fish passage
conditions of the DEP permit/certification and FERC license for the Lockwood Project to
be consistent with the terms of the 1986 KHDG Agreement. By Order #L-10121-35-E-M
dated February 24, 1988, the Board modified the terms of its original approval for the
Lockwood Project to be consistent with the 1986 KHDG Agreement.

Second Fish Passage Modification. The applicant subsequently proposed to modify the
fish passage conditions of the DEP permit/certification and FERC license for the
Lockwood Project to be consistent with the terms of the May 26, 1998 Agreement
Between Members of the Kennebec Hydro Developers Group, the Kennebec Coalition,
the National Marine Fisheries Service, the State of Maine, and the US Fish and Wildlife
Service ("KHDG Settlement Agreement"). By Order #L-10121-35-G-M dated July 31,
1998, the Department modified the terms of its original approval for the Lockwood
Project to be consistent with the 1998 K_HDG Agreement.

2. JURISDICTION

Water Quality_ Certification. The proposed continued operation of the project qualifies as
an "activity...which may result in (a) discharge into the navigable water (of the United
States)" pursuant to the Clean Water Act (CWA), 33 USC 1251 et seq. Section 401 of
the CWA requires that any applicant for a federal license or permit to conduct such an
activity obtain a certification that the activity will comply with applicable State water
quality standards.

This project was originally licensed by the Federal Power Commission (now FERC) in
1969. In 1985, FERC approved an amendment to the original license (FERC No. 2574)
to increase the installed capacity from 4,800 kW to 6,915 kW and build a new
powerhouse. The amendment included an extension of the term of the license to April
30, 2004. FPL Energy Maine Hydro LLC, on behalfofMerimil Limited Partnership,
filed a new license application for the project with FERC on April 29, 2002.

The Department of Environmental Protection has been designated by the Governor of the
State as the certifying agency for issuance of Section 401 water quality certification for
all activities in the state not subject to Land Use Regulation Commission permitting and
review. The Lockwood Project is located in organized municipalities that are not subject
to LURC’s regulatory jurisdiction. Therefore, the DEP is the certifying agency for the
project.
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(6) Lack of Funding. In-the eventthat DMRdoes not receive the necessary appropriation
or legislative spending authorization required to fund the eel passage study discussed
above, all provisions of this condition regarding eel passage shall be null and void.

C. INTERIM UPSTREAM FISH PASSAGE

The applicant shall install an interim trap, lift, and transfer facility for American shad,
fiver herring (alewife and blueback herring), and Atlantic salmon at the Lockwood
Project powerhouse, to be operational by May 1, 2006. This interim passage facility shall
include video monitoring or other mechanisms to allow assessment of the effectiveness of
the facility in trapping all species that seek passage, and shall be designed to empty into a
trap and tmek collection facility with adequate holding capacity.

D. INTERIM DOWNSTREAM FISH PASSAGE.

The applicant shall continue and where needed improve existing interim operational
measures to diminish entrainment, allow downstream passage, and eliminate significant
injury or mortality to out-migrating anadromous fish, in accordance with the terms of the
KHDG Settlement Agreement.

E. PERMANENT UPSTREAM FISH PASSAGE

(1)

(2)

Installation and operation. Permanent upstream fish passage facilities shall be
installed and operational at the project no later than 2 years following (a) the passage
of at least 8,000 American shad in a single season through the interim trap, lift, and
transfer facility at the Lockwood powerhouse or (b) development of an alternate
trigger for fishway installation based on the biological assessment process for
Atlantic salmon, alewife and blueback herring described below, whichever comes
first, provided, however, that in no event shall permanent upstream fish passage
facilities be required to be operational at the project before May 1, 2010.

Biological assessment process. State and federal fisheries agencies will continue to
assess the status and growth of the populations of shad and other anadromous fish in
the Kennebec River drainage. Should the growth of Atlantic salmon, alewife or
blueback herring spawning runs make it necessary to adopt an alternative approach
for triggering fishway installation to the shad trigger used above, the agencies will
meet with the applicant to attempt to reach consensus on the need for and timing and
design of permanent upstream fish passage facilities at the project. Any disputes on
the need for an alternate trigger for fishway installation will be handled through the
FERC process.
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5. LIMITS OF APPROVAL

This approval .is limited to and includes the proposals and plans .contained in the application
and supporting documents submitted and afftrmcd to by the.applicant. All variances from
the plans and proposals contained in said documents are subject to review and approval of
the DEP prior to implementation.

6. COMPLIANCE WITH ALL APPLICABLE LAWS

The applicant shall secure and appropriately comply with all applicable federal, state and
local licenses, permits, authorizations, conditions, agreements and orders required for the
operation of the project in accordance with.the terms of this certification.

7. EFFECTIVE DATE

This water quality certification shall be effective concurrent with.the effective date of the
New License issued for the project by the Federal Energy Regulatory Commission.

DONE AND DATED AT AUGUSTA, MAINE, THIS 26th DAY OF AUGUST, 2004.

By: /s/Dawn R. Gallagher
Dawn R. Gallagher, Commissioner

PLEASE NOTE ATTACHED SHEET FOR GUIDANCE ON APPEAL PROCEDURES

Date of receipt of application: 4/16/04
Date application accepted .for processing: 4/16/04
(Initial application received 4/25/02 and subsequently withdrawn and refiled, 4/18/03 and
4/16/04.)

Date filed with the Board of Environmental Protection: August 26, 2004

This Order prepared by Mark Margemm, Bureau of Land and Water Quality
kL-20218-33-C-N
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