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VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED
RE: Notice of Violations and Intent to File Suit under the Clean Water Act

To Whom it May Concern,

Friends of Merrymeeting Bay (“FOMB”) hereby gives notice of its intent to file suit
pursuant to the Federal Water Pollution Control Act (“Clean Water Act,” or “Act”), 33 U.S.C. §
1365(a)(2), against the Administrator of the United States Environmental Protection Agency
(“EPA”) for violations of the Act. FOMB intends to initiate such action in the United States
District Court for the District of Maine seeking appropriate declaratory and injunctive relief no
earlier than 60 days from the postmark date of this letter (“Notice of Intent”), which serves as
notice pursuant to 33 U.S.C. § 1365(b) and 40 C.F.R. § 135 et seq.

The subject of this notice is the EPA’s continued failure to review Maine’s
antidegradation implementation methods and revised antidegradation policy in violation of its
mandatory duty to review all new or revised water quality standards under the Clean Water Act,
33 U.S.C. § 1313(c) and 40 C.F.R. § 131.21. The EPA has failed to review Maine’s
antidegradation implementation methods since the Maine Department of Environmental
Protection (“DEP”’) made these methods official in 2001. The EPA, alternatively, has failed to
review Maine’s antidegradation policy as revised by the DEP and also the Board of
Environmental Protection’s (“BEP”’) “interpretation” of the policy.

FOMB’s noticed action will seek to require the EPA to review Maine’s antidegradation
implementation methods and revised policy in accordance with its mandatory duty under the


mailto:sls@sellslawfirm.com

Clean Water Act. The EPA must review these methods and revised policy to determine whether
they are consistent with the minimum requirements of the Clean Water Act. The EPA’s review
and determination are essential to prevent Maine’s continued failure to adequately protect,
maintain, and restore the high quality of its waters in accordance with the Clean Water Act.

Maine’s Antidegradation Implementation Methods.

The Maine Protection and Improvement of Waters Act (“Maine Waters Act”) was
amended to ensure its surface water classification system was consistent with the minimum
requirements of the Clean Water Act in 1985. The Maine Legislature, in amending the Maine
Waters Act, declared that “it is the State’s objective to restore and maintain the chemical,
physical and biological integrity of the State’s waters and to preserve certain pristine state
waters.”! The amendment in 1985 established a classification system of four tiers and water
quality standards for each tier that are still in use today.? The amendment in 1985 also
established a state antidegradation policy.® The antidegradation policy includes a reclassification
provision which, largely unchanged since its enactment, requires

When the actual quality of any classified water exceeds the minimum
standards of the next highest classification, that higher water quality
must be maintained and protected. Pursuant to subsection 3, paragraph
B, the [Board of Environmental Protection] shall recommend to the
Legislature that that water be reclassified in the next higher
classification.*

The DEP, since at least 2001, has maintained an “interpretation” of this reclassification
provision of Maine’s antidegradation policy. This “interpretation” is formalized in the DEP’s
“Waste Discharge Program Guidance” under the section entitled “Antidegradation Procedures
and Considerations,” attached as Exhibit A. The “interpretation” reads an additional requirement
(emphasized) into the statutory language of the reclassification provision

Where any criterion of water quality (for example, dissolved oxygen,
or bacteria, or aquatic life) exceeds the minimum standards of the next
highest classification under critical water quality conditions, then that
higher water quality criterion must be maintained and protected.

Critical water quality conditions include, but are not limited to,
conditions of low flow, high water temperature, maximum loading
from point source and non-point source discharges, and conditions of
acute and chronic effluent toxicity.>

The DEP has referred to this “interpretation” and “Waste Discharge Program Guidance”
in its recommendations to the BEP to not reclassify certain waters of the state during Maine’s

138 M.R.S. § 464.

238 M.R.S. § 465.

338 M.R.S. § 464(4)(F).

438 M.R.S. § 464(4)(F)(4).

5 WASTE DISCHARGE PROGRAM GUIDANCE, STATE OF MAINE DEPARTMENT OF ENVIRONMENTAL PROTECTION 5
(June 13, 2001) (emphasis added) (attached as Exhibit A).
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Triennial Review process.® The DEP, in these instances, has characterized the “Waste Discharge
Program Guidance” as its “Antidegradation Program Guidance.”’

The BEP is the governing body of the DEP and under the reclassification provision also
has the mandatory duty to recommend reclassifying waters of the state to the Maine Legislature
when the actual water quality criteria for reclassification are met. The BEP has adopted the
DEP’s reference to this “interpretation” and “Waste Discharge Program Guidance” in its
recommendations to the Legislature that fail to reclassify certain waters of the state—including
segments of the Androscoggin River—during Maine’s Triennial Review process.® The BEP, in
these instances, has adopted the DEP’s characterization of the “Waste Discharge Program
Guidance” as Maine’s “Antidegradation Program Guidance.””

This “Waste Discharge Program Guidance,” as referred to, characterized, and applied by
the DEP and BEP, constitutes Maine’s antidegradation implementation methods that must be
developed and adopted under the Clean Water Act.’® The DEP’s and BEP’s “interpretation” of
the reclassification provision, alternatively, revises Maine’s antidegradation policy both literally
and in effect.!! This has resulted in inconsistent and conflicting reclassifications.

EPA’s Failure to Review Maine’s Antidegradation Implementation Methods.

The Clean Water Act requires states to develop and adopt water quality standards to
protect and maintain the existing quality of waters.'? These standards must include; (1) a
designation of uses, (2) criteria that support these uses, and (3) an antidegradation policy and
implementation methods.*® The states, accordingly, must “develop and adopt” an antidegradation
policy that, at minimum: (1) maintains and protects “existing uses and the level of water quality
necessary to protect existing uses”; (2) maintains and protects the water quality that “exceeds
levels necessary to support the protection and propagation of fish, shellfish, and wildlife and
recreation in and on the water;” and (3) maintains and protects the water quality of “high quality
waters” that constitute an “outstanding National resource.”'* The states must also “develop
methods for implementing the antidegradation policy” that are consistent with these minimum
requirements.®

6 STATE OF MAINE DEPARTMENT OF ENVIRONMENTAL PROTECTION, MAINE DEPARTMENT OF ENVIRONMENTAL
PROTECTION 2021 TRIENNIAL REVIEW OF WATER QUALITY STANDARDS DEPARTMENT RECOMMENDATIONS 57-59
(July 23, 2021) (hereafter “DEP 2021 Recommendations”); STATE OF MAINE DEPARTMENT OF ENVIRONMENTAL
PROTECTION, MAINE DEPARTMENT OF ENVIRONMENTAL PROTECTION 2025 TRIENNIAL REVIEW OF WATER QUALITY
STANDARDS DEPARTMENT RECOMMENDATIONS 72-76 (Aug. 11, 2025) (hereafter “DEP 2025 Recommendations”).
" DEP 2021 Recommendations at p. 58; DEP 2025 Recommendations at pp. 73-73.

8 See, e.g., STATE OF MAINE BOARD OF ENVIRONMENTAL PROTECTION, BOARD OF ENVIRONMENTAL PROTECTION
RECOMMENDATIONS TO THE LEGISLATURE FOR CERTAIN CHANGES TO WATER QUALITY CLASSIFICATIONS AND
RELATED STANDARDS 2021 TRIENNIAL REVIEW 79-82 (Jan. 4, 2022) (hereafter “BEP 2022 Final
Recommendations™); STATE OF MAINE BOARD OF ENVIRONMENTAL PROTECTION, BOARD OF ENVIRONMENTAL
PROTECTION RECOMMENDATIONS TO THE LEGISLATURE FOR CERTAIN CHANGES TO WATER QUALITY
CLASSIFICATIONS AND RELATED STANDARDS 2025 TRIENNIAL REVIEW 74-79, 80-84 (Dec. 18, 2025) (hereafter
“BEP 2026 Final Recommendations”).

® BEP 2022 Final Recommendations at pp. 80-81; BEP 2026 Final Recommendations at pp. 75-76, 81.

1040 C.F.R. § 131.12(b).

11 See, e.g., Fla. Pub. Interest Research Grp. Citizen Lobby, Inc. v. EPA, 386 F.3d 1070, 1089 (11th Cir. 2004).
1233 U.S.C. §1313; 40 C.F.R. 8§ 131.10-.12.

1333 U.S.C. §1313; 40 C.F.R. 88 131.10-.12.

1440 C.F.R. § 131.12(a).

1540 C.F.R. § 131.12(b).
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The Clean Water Act requires the EPA to review any new or revised water quality
standards to determine whether they are consistent with the minimum requirements of the Clean
Water Act.'® The Clean Water Act requires this regardless of whether a state has submitted the
new or revised standards to the EPA for review.!” This requirement applies to any state law,
regulation, or policy that actually or effectively revises state water quality standards or the
implementation of these standards.®

The Clean Water Act, additionally, requires the EPA to consider multiple factors in its
review of new or revised water quality standards. These factors include “[w]hether the State has
adopted an antidegradation policy that is consistent with § 131.12, and whether any State
adopted antidegradation implementation methods are consistent with § 131.12.”1°

The EPA has reviewed and approved Maine’s codified antidegradation policy, including
the reclassification provision of 38 M.R.S. § 464(4)(F)(4), as being consistent with the minimum
requirements of the Clean Water Act in 1986, 1987, and 1990. The EPA has not, however,
reviewed Maine’s antidegradation policy since 1990 nor its uncodified “interpretation” of the
reclassification provision.

The EPA, furthermore, has never reviewed Maine’s antidegradation implementation
methods, formalized in the DEP’s “Waste Discharge Program Guidance” in 2001.

The EPA, in its review and approval of Maine’s new and revised water quality standards
in 2022, failed to consider whether Maine had adopted antidegradation implementation methods
that are consistent with the minimum requirements of the Clean Water Act. During Maine’s
2020-2022 Triennial Review, the BEP failed to recommend to the Maine Legislature that the
entire lower segment of the Androscoggin River from the Gulf Island Pond Dam in Lewiston to
the mouth of the river in Merrymeeting Bay (“Lower Segment”) be reclassified from Class C to
Class B despite decades of data demonstrating the actual quality of water in the segment exceeds
the minimum standards for Class B.?° The BEP instead recommended that a more limited section
of the Lower Segment from Worumbo Dam in Lisbon Falls to the mouth of the river in
Merrymeeting Bay be reclassified to Class B.?! But the BEP failed to recommend that an
upstream section of the Lower Segment from Gulf Island Pond Dam in Lewiston and Auburn to
the Worumbo Dam in Lisbon Falls (“Upper Lower Segment”) be reclassified to Class B.?2 The
BEP, in its final recommendations, cited its “long-standing interpretation” of the reclassification
provision of Maine’s antidegradation policy and its “Antidegradation Program Guidance” as the

1633 U.S.C. § 1313(c); 40 C.F.R. § 131.21.

7 Friends of Merrymeeting Bay v. Olsen, 839 F. Supp. 2d 366, 375 (D. Me. 2012) (“The EPA is under an obligation
to review a law that changes a water quality standard regardless of whether a state presents it for review”); see also
Miccosukee Tribe of Indians v. United States, EPA, 105 F.3d 599, 600-601 (11th Cir. 1997); see also Fla. Pub.
Interest Research Grp. Citizen Lobby, Inc. 386 F.3d at 1075.

18 See Miccosukee Tribe of Indians, 105 F.3d at 600-601 (explaining “[i]f the [Florida law] constituted a change in
state water quality standards, the CWA required Florida to submit the changes to the Administrator”); see also Fla.
Pub. Interest Research Grp. Citizen Lobby Inc., 386 F.3d at 1089 (explaining “Florida's decision not to describe its
own regulations as new or revised water quality standards simply cannot ‘circumvent the purposes of the Clean
Water Act,’ if in effect the [regulation] established new or revised standards”) (emphasis added).

1940 C.F.R. 8 131.5(3)(3).

20 BEP 2022 Final Recommendations at pp. 48-51, 79-82.

2L 1d. at p. 48.

221d. at pp. 79-82.

June 27, 2026 4



reason for not recommending that the Upper Lower Segment be reclassified.?® The BEP’s final
recommendations were enacted by the Maine’s Legislature as Public Law 2021, Chapter 551.
Maine then submitted only the original legislative text of the law, the text of P.L. 2021, Ch. 551
as enacted, and the Maine Attorney General Certification, to the EPA for review on October 11,
2022.2* Maine did not include in this submission, among other required materials, its
antidegradation policy or implementation methods in violation of the requirements of the Clean
Water Act.?®

The EPA reviewed and approved Maine’s new and revised water quality standards by
letter dated November 16, 2022.2¢ In its approval of the reclassifying only the more limited
section of the Lower Segment—>but not the Upper Lower Segment—the EPA stated only that:
“EPA approves this revision as it affords greater protections to the Class B section of the
Androscoggin River.”?” But the EPA provided no indication that, in approving this revision, it
considered whether Maine had adopted antidegradation implementation methods consistent with
the Clean Water Act.?®

The Resulting Harm to Maine’s Waters, and to FOMB and its Members.

The EPA’s continued failure to review Maine’s antidegradation implementations
methods and revised antidegradation policy has allowed Maine to maintain antidegradation
implementation methods that fail to adequately restore and maintain the quality of its waters—
including the quality of the Androscoggin River. These failures have been detrimental to local
communities and to all who use and enjoy these waters.

These failures, specifically, have been detrimental to FOMB and its members who have
dedicated time and funding to preserving, protecting, and improving the unique ecosystems of
Merrymeeting Bay and its watershed—including the Androscoggin River—since 1975. FOMB,
using its own financial and material resources, has collected decades of actual water quality data
from the river demonstrating the Lower Segment of the Androscoggin River exceeds the
minimum standards of Class B waters. FOMB submitted these data to the DEP and BEP during
Maine’s 2020-2022 Triennial Review. FOMB, using its own financial and material resources,
also collected data most recently in a comprehensive longitudinal profile from over 200 actual
water samples demonstrating the actual quality of the Upper Lower Segment exceeds the
minimum standards of Class B waters. FOMB submitted these data to the DEP and BEP during
Maine’s 2024-2026 Triennial Review.

Maine, based on its unreviewed antidegradation implementation methods and
unreviewed, revised antidegradation policy, fails to adequately protect the high quality of water
in the Upper Lower Segment despite these data. The BEP, for example, during Maine’s 2024-
2026 Triennial Review, again failed to recommend reclassifying the Upper Lower Segment to

Z1d. at pp. 80-81.

24 STATE OF MAINE DEPARTMENT OF ENVIRONMENTAL PROTECTION, USEPA REVIEW OF P.L. 2021, cH. 551 (Oct. 11,
2022).

2540 C.F.R. § 131.6 (“The following elements must be included in each State’s water quality standards submitted to
EPA for review . . . [listing required elements]”) (emphasis added).

26 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY REGION 1, REVIEW AND ACTION ON THE STATE OF
MAINE’S SURFACE WATER QUALITY STANDARD REVISION CONTAINED IN P.L. 2021, CH. 551 (Nov. 16, 2022).

271d. at pp. 9-10.

2 d.
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Class B.?° The BEP, in failing to make this mandatory recommendation, again cited its “long-
standing interpretation” of the reclassification provision of Maine’s antidegradation policy and
its “Antidegradation Program Guidance,”* despite acknowledging the actual quality of water in
the Upper Lower Segment “largely met” the minimum dissolved oxygen criteria for Class B
waters, met the E.coli criteria for Class B waters, and met nutrient criteria for Class B waters.

Relief Requested

FOMB’s noticed action will seek declaratory and injunctive relief, and such other relief
as permitted by law, to require the EPA to review Maine’s antidegradation implementation
methods and revised antidegradation policy in accordance with the Clean Water Act, 33 U.S.C.
8 1313(c)(4)(A) and 40 C.F.R. § 131.21(a). FOMB will seek an order from the court declaring
the EPA has violated the Clean Water Act through its failure to review Maine’s antidegradation
implementation methods and revised antidegradation policy and requiring the EPA to review the
methods and policy.

FOMB will also seek recovery of costs and fees associated with this matter pursuant to
the Clean Water Act, 33 U.S.C. § 1365(d).

FOMB’s Counsel

Under Clean Water Act, this Notice of Intent is required to identify legal counsel
representing the person providing notice.3> FOMB is represented by the following counsel in
providing this Notice of Intent:

Scott L. Sells, Esq.
The Sells Law Firm, LLC
Merrill’s Wharf
254 Commercial Street, Suite 245
Portland, ME 04101
Phone: (207) 523-3477
Direct: (207) 749-3371
Email: sls@sellslawfirm.com
Conclusion

Additional information, including information regarding Maine’s failure to submit its
antidegradation implementation methods and revised antidegradation policy to the EPA and the
EPA’s process for reviewing Maine’s new and revised water quality standards, may reveal
further details about the violations alleged above, as well as additional violations. This notice
covers all such violations.

FOMB welcomes discussion of effective remedies for the noticed violations that may
avoid the necessity of litigation. If you believe any of the above information is incorrect, if you
believe you are currently in compliance with the Clean Water Act, or if you have any questions
about this notice, please have your attorney contact Scott Sells at (207) 523-3477 or
sls@sellslawfirm.com. FOMB does not intend to delay the filing of a complaint in federal court

29 BEP 2026 Final Recommendations at pp. 74-79.
30 BEP 2026 Final Recommendations at pp. 75-76.
31 BEP 2026 Final Recommendations at pp. 77-79.
%240 C.F.R. § 135.3(C).
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if there is no discussion, or discussion continues, at the conclusion of 60 days from the
postmarked date of this letter.

Sincerely,

—4ld

Scott L. Sells, Esq.

The Sells Law Firm, LLC
Merrill’s Wharf

254 Commercial Street, Suite 245
Portland, ME 04101

Telephone: (207) 523-3477
Direct: (207) 749-3371

Email: sls@sellslawfirm.com

cc Todd Blanche
Acting U.S. Attorney General
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-001
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